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In this suit, plaintiff Freedom Medical, Inc. alleges
that a nunber of forner enployees, along with several
corporations they controlled and ot her associ ated individuals,
commtted fraud, conversion and RI CO viol ati ons, anong ot her
torts, by inproperly diverting the plaintiff’s nedical equipnment
and selling or renting it as their own. Two of the naned
defendants in the suit are difford Hall and Signature Mdi cal
LTD, LLC (“Signature Medical”), a conpany owned by M. Hall.

M. Hall has recently been charged with rmultiple felony
counts in Pennsylvania state court arising out of the alleged
events at issue in this suit. Signature Medical has not yet been
charged, but has averred that it fears such charges are imm nent.
Based on this pending crimnal investigation, Signature Medical
and Cifford Hall have noved for a protective order on Fifth

Amendnent grounds, seeking to stay discovery in this matter and



excuse themfromconplying with the plaintiff’s pendi ng docunent
requests.

Wen a litigant or witness in a civil matter faces
crimnal charges, a district court has the discretion to stay
di scovery, in whole or in part, until the disposition of the

crimnal matter. RAD Services, Inc. v. Aetna Surety and Casualty

Co., 808 F.2d 271, 279 n.3 (3d Gr. 1986). In determ ning

whet her to stay civil proceedings, relevant factors for the Court
to consider are the interest of the plaintiff in proceeding
expeditiously with his case and any potential prejudice it may
suffer fromany del ay; the burden upon the defendants from goi ng
forward with any aspects of the proceedings, in particular any
prejudice to their rights; the conveni ence of the court and the
ef ficient managenent of judicial resources; and the interests of
any non-parties and the public at large in the pending civil and

crimnal litigation. See, e.q., Glden Quality Ice Cream Co. V.

Deerfield Specialty Papers, Inc., 87 F.R D. 53, 56 (E.D. Pa.

1980) .

Here, the Court believes that the dispositive issue for
the grant of a stay is whether the two noving defendants’ rights
to self incrimnation will be prejudiced by allow ng discovery to
go forward, in particular by requiring the defendants to respond
to the plaintiff’s docunent requests. The Court concludes that

nei ther defendants’ rights to self incrimnation wll be



prejudi ced by allow ng discovery to go forward with respect to
Signature Medical, and will deny the notion for a protective
order as to that defendant. The Court, however, believes M.
Hall's Fifth Amendnent rights nmay be inpaired by the plaintiff’s
di scovery directed to himand will grant, in part, his notion for
a protective order as set out bel ow

The defendants concede, as they nust, that Signature
Medi cal as a corporate entity does not have a Fifth Amendnent

right against self incrimnation. Braswell v. United States, 487

U S 99, 100 (1988). The defendants nonet hel ess contend that,
because M. Hall is the sole owner of Signature Medical and w |l
likely have to verify the authenticity of any docunents produced
by the corporation, requiring Signature Medical to respond to the
plaintiff’s docunent requests wll inplicate and inpair M.
Hall's Fifth Amendnent rights.

The defendants’ argunent is m splaced for two reasons.
First, Signature Medical admts it has several enployees other
than M. Hall. It is therefore unclear why M. Hall woul d have
to be the person who verifies Signature Medical’'s production.
Second, even if it were necessary for M. Hall to verify
Si gnature Medical’ s docunent production and even if that
verification could be considered incrimnating, M. Hall’s
verification would be taken in his capacity as a representative

of a corporation and therefore would not inplicate his personal



Fifth Amendnent right against self-incrimnation. Braswell at
108- 09.

In Braswell, a corporate custodian of records sought to
resi st a subpoena on the grounds that conplying would personally
incrimnate himand therefore violate his Fifth Anmendnent rights.
The Suprene Court held that the Fifth Anmendnent was inapplicabl e,
reasoni ng that any verifications or other testinonial acts
performed by a corporate custodi an of records are done in his
corporate, rather than individual capacity, and would therefore
not inplicate the custodian’s personal right against self-
incrimnation. [d.?

Because M. Hall’s Fifth Arendnent rights cannot
provide a basis for Signature Medical to resist the plaintiff’s
docunent requests, Signature Medical’s request for a protective
order is denied.

Unli ke Signature Medical, M. Hall has an individual

Fifth Amendnent right against self-incrimnation. That right,

! Braswel | does suggest that there may be sone instances
where the distinction between a custodian’s corporate capacity
and individual capacity is so blurred that the custodian’s
production of corporate docunents would violate his individual
Fifth Anmendnent rights: “W |eave open the question whether the
agency rational e supports conpelling a custodian to produce
corporate records when the custodian is able to establish, by
showi ng for exanple that he is the sole enployee and officer of
the corporation, that the jury would inevitably conclude that he
produced the records.” 1d. at 118 n.11. Wether such an
exception exists, however, is not at issue here because Signature
Medi cal has enpl oyees other than M. Hall.
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however, is not inplicated by the nere fact that sone of the
docunents that the plaintiff seeks may contain incrimnating

i nf ormati on. United States v. Hubbell, 530 U S. 27, 35-36

(2000). The privilege against self-incrimnation, however, may
be inplicated if the act of producing the docunents comuni cates
i nformati on about the existence, custody, or authenticity of the
docunments. |1d. Det erm ni ng whet her the production of docunents
is sufficiently conmunicative and testinonial to inplicate the
self-incrimnation privilege depends on the facts and

ci rcunst ances of each particular case. Fisher v. United States,

425 U.S. 391, 410 (1976).

In Fisher, the U S. Suprene Court held that a request
for an accountant’s work papers did not inplicate the Fifth
Amendnent rights of a taxpayer because the governnment was not
relying on the taxpayer’s act of production to prove the
exi stence or location of the docunents, which the Court described
as a “foregone conclusion.” |[d. at 411. |In Hubbell, in
contrast, the Court held the Fifth Amendnent rights of a
def endant were viol ated when he was conpelled to respond to broad
gover nment docunent requests used to “identify potential sources
of information and to produce those sources.” |[d. at 41.

Here, it is unclear whether the plaintiff’s docunent
requests are sufficiently targeted at docunents whose exi stence

is a “foregone conclusion” to avoid inplicating M. Hall’s Fifth



Amendnent rights. The Court will therefore grant M. Hall’s
request for a protective order at this tine.

The Court, however, wll allow the plaintiff to seek to
l[ift the protective order after it has received and reviewed the
docunent production from Signature Medical. The Court believes
that the production of Signature Medical’s docunents nay noot
sone or all of the requests directed to M. Hall. To the extent
that the plaintiff still w shes to pursue the production of
docunents from M. Hall after Signature Medical’'s production, the
Court believes that the plaintiff my be able to use information
from Signature Medical’s production to narrow its requests to
conply with the dictates of Hubbell and Fisher and avoid
inplicating the plaintiff’s Fifth Arendnent rights.

An appropriate Order foll ows.
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ORDER

AND NOW this 21st day of Decenber, 2006, upon
consideration of the Motion for Protective Order (Docket # 129)
filed by defendants Cifford Hall and Signature Medical LTD, LLC
and the response thereto, and after oral argunent, |IT IS HEREBY
ORDERED that the Mdtion is DENIED as to defendant Signature
Medi cal and CGRANTED I N PART as to defendant Cifford Hall, for
the reasons stated in the acconpanying Menorandum M. Hall’s
request for a protective order is granted until such tine as the
plaintiff has received and reviewed Signature Medical’s
production of docunents. At that tine, if the plaintiff believes
it still needs to pursue production of docunments from M. Hall,
the plaintiff may serve suppl enental docunent requests upon M.

Hall and file a nmotion to |ift the protective order.
BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




