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Larue Taylor ("Ms. Taylor"” or "claimant"), a cl ass
menber under the Diet Drug Nationw de Class Action Settl enment
Agreenent with Weth, Inc.® ("Settlenent Agreenent") seeks
benefits fromthe AHP Settlenment Trust ("Trust").? Based on the
record devel oped in the show cause process, we nust determ ne
whet her cl ai mant has denonstrated a reasonabl e nedical basis to
support her claimfor Mtrix Conpensation Benefits ("Matrix

Benefits").?

1. Prior to March 11, 2002 Weth was known as Anerican Hone
Product s Cor porati on.

2. Rodney Tayl or, Ms. Taylor's child, has submtted a derivative
claimfor benefits.

3. Matrix Benefits are paid according to two benefit matrices
(continued. ..)



To apply for Matrix Benefits, a claimant nust submt a
conpleted G een Formto the Trust. The G een Form consists of
three parts. Part | of the G een Formis to be conpleted by the
claimant or the claimant's representative. Part Il is to be
conpleted by the claimant's attesting physician, who nust answer
a series of questions concerning the claimnt's nedical condition
that correlate to the Matrix criteria in the Settlenment
Agreenent. Finally, Part Ill is to be conpleted by the
claimant's attorney if he or she is represented.

I n February 2002, claimnt submtted a conpleted G een
Formto the Trust. Based on an echocardi ogram dated Decenber 12,
2001, claimant's physician, Thomas Davidson, MD., attested in
Part Il of her G een Formthat she suffered fromnoderate mtra
regurgitation, noderate aortic regurgitation, and an enl arged
left atrial dinension. 1In the report of claimant's

echocardi ogram Charles F. Dahl, MD., F.ACC, F.ACP., stated

3.(...continued)

(Matrix "A" and Matrix "B"), which generally classify claimnts for
conpensati on purposes based upon the severity of their nedica

condi tions, their ages when they are di agnosed, and the presence of
ot her medical conditions that al so may have caused or contri buted
to a claimant's val vular heart disease ("VHD'). See Settlenent
Agreenent 88 IV.B.2.b. and I1V.B.2.d.(1)-(2). Matrix A-1 describes
t he conpensation avail able to Diet Drug Recipients with serious VHD
who took the drugs for 61 days or |onger and who did not have any
of the alternative causes of VHD that nmade the B matrices
appl i cabl e. In contrast, Matrix B-1 outlines the conpensation
available to Det Drug Recipients with serious VHD who were
regi stered as having only mld mtral regurgitation by the cl ose of
the Screening Period or who took the drugs for 60 days or |ess or
who had factors that would nake it difficult for themto prove that
their VHD was caused solely by the use of these diet drugs.
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that claimant had: (1) "[mildly thickened aortic valve with
noderate aortic insufficiency”; (2) "[minimally thickened mtral
valve with noderate mtral regurgitation”; and (3) "left atrial
enl argenent."* |f accepted, clainmant would be entitled to Matrix
A-1, Level Il benefits in the anpbunt of $195, 953. 00.

I n Septenber 2002, the Trust advised clainmant that her
claimwas selected for audit. 1In response, claimnt submtted a
letter fromDr. Davidson stating that claimant's left atrium was
nmeasured at 4.15 cmin the parasternal view. Caimant also
submitted a report prepared by Anmjad Igbal, MD., in which he
stated that claimant's "[l]eft atriumis mldly enlarged, with a
short-axis nmeasurenent of 4.2 cmand AP dinensions of 5.7 cm"

I n Cctober 2002, the Trust forwarded the claimat issue
to Waleed Irani, MD., one of its auditing cardiol ogists, for
review. In audit, Dr. lrani concluded that there was no
reasonabl e nedi cal basis for Dr. Davidson's finding that claimant
had an abnormal left atrial dinmension because her "LA neasurenent
in mnode overestimated - LA size by 2D 3.5 - mnode 3.9 AP4ACH

nmeasur enent severely overesti mated."?®

4. The echocardi ogramreport also indicates that it was prepared
for the law firm of Abbott & Wal ker, P.C.

5. Under the Settlenent Agreenent, a claimant is entitled to
Level 11 benefits for damage to the mtral valve if he or she is

di agnosed with noderate or severe mtral regurgitation and one of
five conplicating factors delineated in the Settlenent Agreenent.
See Settlement Agreenent 8 IV.B.2.c.(2)(b). As the Trust did not
contest the attesting physician's finding of noderate mtral
regurgitation, whichis one of the conditions needed to qualify for
a Level Il claim the only issue is claimant's left atrial

(continued. . .)
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Thereafter, the Trust issued a post-audit determ nation
denying claimant's claim® Pursuant to the Policies and
Procedures for Audit and Disposition of Matrix Conpensation
Clainms in Audit ("Audit Policies and Procedures”), clainmant
contested this adverse determ nation and requested that the claim
proceed to the show cause process established in the Settl enment
Agreenent. See Settlenent Agreenment 8 VI.E. 7; Pretrial Oder
("PTO') No. 2457, Audit Policies and Procedures 8 VI.’ The Trust
then applied to the court for issuance of an Order to show cause
why claimant's claimshould be paid. On October 1, 2003, we
i ssued an Order to show cause and referred the matter to the
Speci al Master for further proceedings. See PTO No. 3046
(Cct. 1, 2003). Once the matter was referred to the Speci al
Master, the Trust submitted its statenent of the case and
supporting docunentation. Caimant then served a response upon
t he Special Master on Novenber 7, 2003. The Trust submtted a
reply on Novenber 26, 2003. Under the Audit Policies and

Procedures it is within the Special Mster's discretion to

5. (...continued)
di nensi on.

6. Based on findings in audit, the Trust issues a post-audit
determ nation regarding whether or not a claimant is entitled to
Matrix Benefits.

7. Clainms placed into audit on or before Decenber 1, 2002 are
governed by the Audit Policies and Procedures, as approved in PTO
No. 2457. See PTO No. 2457 (May 31, 2002). dains placed into
audit after Decenber 1, 2002 are governed by the Rules for the
Audit of Matrix Conpensation C ains, as approved in PTO No. 2807.
See PTO 2807 (Mar. 26, 2003).
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appoi nt a Technical Advisor® to review clains after the Trust and
cl ai mant have had the opportunity to devel op the Show Cause
Record. See Audit Policies and Procedures 8 VI.J. The Speci al
Mast er assigned a Technical Advisor, Gary J. Vigilante, MD.
F.AC.C., to review the docunents submtted by the Trust and
claimant, and prepare a report for the court. The Show Cause
Record and Technical Advisor's Report are now before the court
for final determ nation. Audit Policies and Procedures § VI. O
As noted above, the issue presented for resol ution of
this claimis whether claimnt has nmet her burden in proving that
there is a reasonabl e nedical basis for the attesting physician's
finding that she has an abnormal left atrial dinension. See id.
8§ VI.D. Utimtely, if we determne that there was no reasonabl e
nmedi cal basis for the answer in claimant's Green Formthat is at
i ssue, we nmust confirmthe Trust's final determ nation and may
grant such other relief as deened appropriate. See id. 8 VI.Q
|f, on the other hand, we determ ne that there was a reasonable
medi cal basis for the answer, we nust enter an Order directing
the Trust to pay the claimin accordance with the Settl enent

Agreenent. See id.

8. A "[Technical] [Aldvisor's role is to act as a soundi ng board
for the judge—hel ping the jurist to educate hinself in the jargon
and theory disclosed by the testinmony and to think through the
technical problens.” Reilly v. US., 863 F.2d 149, 158 (1st Gr
1988). In cases, such as here, where there are conflicting expert
opi nions, a court may seek the assistance of the Technical Advisor
to reconcile such opinions. See id. 863 F.2d at 158 (use of a
Techni cal Advisor to "reconcil[e] the testinony of at |east two
out standi ng experts who take opposite positions" is proper).
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During the show cause process, clainmant submtted a
Decl arati on prepared by Jack Schwade, M D., to which he attached
a still frame allegedly showing an enlarged left atri al
di mensi on. She argues that the reasonabl e nedical basis standard
i ncorporates the concept of inter-reader variability. 1In her
view, this accounts for any differences in nmeasurenents between
her attesting physician and the Trust's auditing cardiol ogi st.
Claimant further argues that the auditing cardiologist failed to
conply with the Audit Policies and Procedures because he did not
provi de an "underlying explanation for the opinion on the
attestation form" Finally, claimant nmaintains that her due
process rights were viol ated.

The Techni cal Advisor, Dr. Vigilante, concluded that
there was no reasonabl e nedical basis for the attesting
physician's finding of an abnormal |eft atrial dinension.

Cl ai mant responded to the report of the Technical Advisor by
arguing that the he merely substituted his own opinion for that
of the attesting physician and failed to discuss adequately

"reasonabl e nedical basis" and inter-reader variability.?®

9. In response to the Technical Advisor's Report, claimant
argues, for the first time, that Level Il trained cardiologists
have a different view of valvular heart disease than Level 111
trained cardiologists. Claimant asserts that the attesting
physician is only Level Il trained and, therefore, should be held
to a different standard than the auditing cardiologist and
Techni cal Advi sor. The reasonable nedical basis in the Settlenent
Agreenment does not specify that such standard nust be tailored to
the | evel of a cardiologist's training. Thus, claimnt's argunent
is without nerit.
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A clai mant seeking Matrix Benefits nust provide an
echocardi ogram that neets specific and defined criteria. See
Settlenent Agreenment 8 VI.C.1. An attesting physician's opinion
cannot have a reasonabl e nedical basis if the underlying
echocar di ogram does not support the conclusions reflected in Part
Il of the Geen Form The Techni cal Advisor reviewed claimnt's
Decenber 12, 2001 echocardiogram Based on this review, the
Techni cal Advi sor expl ai ned that:

| reviewed the echocardi ogramin question

dat ed Decenber 12, 2001. This was of

excellent quality. . . . The left atria

size was normal. In nultiple systolic

frames, the left atrial antero-posterior

systolic dinmension was 3.5 cm Miltiple

nmeasurenents of the left atrial supero-

inferior dinmension in systole was 5.0 cm

The parasternal long axis left atrial

measur enent noted on the echocardi ogramt ape

on Mnode is incorrect as this was a

tangential nmeasurenent. In the apical four-

chanber view on the tape, there is a

measurenent of 5.6 cmof systolic left atrial

di mrension. However, the first point is

actually too apically positioned towards the

left ventricle.

The Techni cal Advisor further concluded that no abnormal |eft
atrial dinmension was nmeasured and the left atriumcould not "be
reasonably read as being enlarged even taking into consideration
inter-reader variability."

We reject claimant's argunent that inter-reader
variability accounts for the discrepancy between the neasurenents
of the auditing cardiol ogist and the attesting physician. The
concept of inter-reader variability already is enconpassed in the

reasonabl e nedi cal basis standard. The Techni cal Advisor took it
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into account in concluding that claimnt's echocardi ogram
denonstrates a normal left atrial size.

W also reject claimant's assertions that the auditing
cardi ol ogi st and Techni cal Advisor failed to provide the bases
underlying their conclusions. Dr. Irani specifically stated that
the attesting physician's neasurenments were overesti nat ed.

Li kewi se, the Techni cal Advisor pointed out specific deficiencies
in the neasurenents of claimant's left atrial dinension.

Cl ai mant has not rebutted the conclusions that the neasurenents
relied upon by the attesting physician were incorrect.
Accordingly, claimant has failed to establish a reasonable

nmedi cal basis for Dr. Davidson's statements in claimant's G een
Formregarding her left atrial dinension.

Finally, claimant's argunent that her "due process”
rights have been violated is equally nmeritless. It is claimant's
burden in the show cause process to show why she is entitled to
Matrix Benefits. See, e.d., Audit Policies and Procedures
8§ IV.D. The audit and show cause process, as approved by this
court, conmply with due process requirenents, as claimnt has had
notice and an opportunity to present her evidence in support of
her claim

Based on our review of the Show Cause Record, we
concl ude that clainmant has not met her burden in proving that
there is a reasonabl e nedical basis for finding that she had an

abnormal left atrial dinension. Therefore, we affirmthe Trust's



denial of her claimfor Matrix Benefits and the rel ated

derivative claimsubmtted by her child.
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AND NOW on this 20th day of Decenber, 2006, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the post-audit determ nation by the AHP Settlenment Trust is
AFFI RVED and the Level 11 Matrix clains submtted by clai mant
Larue Taylor and her child, Rodney Tayl or, are DEN ED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



