IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

REBECCA S. ZElI GENFUSE : ClVIL ACTI ON
on behal f of herself and all :
others simlarly situated

V.

APEX ASSET MANAGEMENT, L.L.C. : NO. 06-2789

VEMORANDUM

Bartle, C. J. Decenber 14, 2006
Plaintiff Rebecca S. Zeigenfuse has filed this putative

cl ass action on behalf of herself and all others simlarly

si tuat ed agai nst defendant Apex Asset Managenent, L.L.C.  She

asserts that defendant has violated the Fair Debt Collection

Practices Act ("FDCPA"), 15 U.S.C. § 1692. Plaintiff now noves

to strike the offer of judgment which defendant has served upon

her pursuant to Rule 68 of the Federal Rules of Civil Procedure.?

1. Rule 68 provides in relevant part:

At any tinme nore than 10 days before the
trial begins, a party defending against a
claimmay serve upon the adverse party an
offer to allow judgnent to be taken agai nst
t he defending party for the noney or property
or to the effect specified in the offer, with
costs then accrued. If wthin 10 days after
the service of the offer the adverse party
serves witten notice that the offer is
accepted, either party may then file the
of fer and notice of acceptance together with
proof of service thereof and thereupon the
clerk shall enter judgnent. An offer not
(conti nued. ..)



The maxi num statutory damages for any one i ndividual
under the FDCPA is $1,000. 15 U.S.C. § 1692k(a)(2)(A). On
Cct ober 16, 2006, before the filing of a notion for class
certification, defendant nade Ms. Zei genfuse, the naned
plaintiff, an offer of judgnent of $1,001 plus reasonable costs
and attorney's fees. GCenerally, an offer of judgnment providing
plaintiff with the maxi mum al | owabl e relief would noot
plaintiff's claimif she were suing in her individual capacity.

Rand v. Monsanto Co., 926 F.2d 596, 598 (7th G r. 1991). She

mai nt ai ns, however, that such an offer is inproper since she has
filed a class action conpl aint.

Qur Court of Appeals, in Wiss v. Regal Collections,

385 F.3d 337 (3d GCir. 2004), grappled with the tension between
Rul e 68 and Rul e 23 governing class actions. |In that case,
plaintiff Richard Wiss filed a class action conplaint under the
FDCPA, the sane statute as is involved here. The defendant
served an offer of judgnent for his full nonetary damage pl us
costs and attorney's fees before he filed his notion for class
certification. Plaintiff declined to accept the offer, and over
his objections, the district court dism ssed the conplaint as

noot. Plaintiff then appeal ed. The Court of Appeals reversed.

1.(...continued)
accepted shall be deened w t hdrawn and
evi dence thereof is not adm ssible except in
a proceeding to determ ne costs. |If the
judgnment finally obtained by the offeree is
not nore favorable than the offer, the
of feree nust pay the costs incurred after the
maki ng of the offer
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At the outset, the Court of Appeals recognized the
sal utary purpose of Rule 68 in individual actions. As the
Suprene Court has expl ained, the "plain purpose of Rule 68 is to
encourage settlenent and avoid litigation .... The Rule pronpts
both parties to a suit to evaluate the risks and costs of
litigation and to bal ance them against the |ikelihood of success

upon trial on the nerits.” Mrek v. Chesny, 473 U.S. 1, 5

(1985). Once a defendant allows a plaintiff to take a judgnent
against it for all the relief to which he or she may be entitl ed,
there is nothing further to try, and the action becones noot. At
that point, there is no reason for the action to continue.

The Weiss court, however, concluded the situation to be
quite different when a class action conplaint has been filed. |If
an offer of judgnent to a putative class representative were
allowed to stand, it would be an easy way for a defendant to
thwart a class action which nay be the only viable neans of
obtaining relief for class nenbers who individually may have

clains too snmall to sue on their own. See Phillips Petrol eum Co.

v. Shultz, 472 U.S. 797, 809 (1985). A defendant, by an offer of
j udgnment, could pay an insignificant amount to the naned
plaintiff to avoid a potentially significant payout if the

| awsuit proceeded as a class action. Considerabl e w ongdoing
could thus go unrenmedied. 1In addition, even if those simlarly
situated to the nanmed plaintiff were not stymed by the |ack of a
cl ass action, they often would have no option other than to bring

smal | individual actions. These would not be in the interest of
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judicial econony and could likely generate excessive costs and
fees conpared to a class action. For all these reasons, our
Court of Appeals in Wiss held that Rule 68 cannot be enployed to
vitiate a putative class representative's claim It explained:

As sound as is Rule 68 when applied to

i ndividual plaintiffs, its application is

strai ned when an offer of judgnent is nade to

a class representative. As in Roper,|[?]

al l owi ng the defendants here to 'pick off' a

representative plaintiff with an offer of

judgnment | ess than two nonths after the

conplaint is filed may undercut the viability

of the class action procedures and frustrate

t he objectives of this procedural nechani sm

for aggregating small clainms, |ike those

br ought under the FDCPA.

Wi ss, 385 F.3d at 344.

The Weiss court nmade it clear that the defendant cannot
circunvent Rule 23 by meking a speedy offer of judgnent either
before class certification or before the filing of the notion for
class certification.® Weiss observed that such a defense
maneuver is contrary to the thrust of Rule 23(c)(1)(A) which
provi des: "Wien a person sues or is sued as a representative of
a class, the court nust - at an early practicable tine -
determ ne by order whether to certify the action as a cl ass
action.” Rule 23 does not require the imediate filing of the

nmoti on. In this district, Local CGvil Rule 23.1 allows a

2. Roper v. Converse, Inc., 578 F.2d 1106, 1110 (5th Cr. 1978);
445 U. S. 326 (1980).

3. Rule 23(e) provides that "The Court nust approve any
settlenment, voluntary dism ssal, or conprom se of the clains,
i ssues, or defenses of a certified class."”
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plaintiff 90 days after the filing of the conplaint to file a
notion for class certification "unless this period is extended on
notion for good cause appearing.” The validity of a Rule 68

of fer should not be determi ned by who wins the race to the
courthouse - the filer of the notion for class certification or
the filer of a Rule 68 offer. Absent undue delay in the filing
of a notion for class certification, the notion will be deened to
relate back to the date of the filing of the conplaint. Wiss
985 F.3d at 346-48. Here, there has been no undue delay. After
an early status conference and in an effort to have the case
proceed in an orderly fashion, the court directed the plaintiff
to file her notion for class certification on January 16, 2007,
after the conclusion of class action discovery.

Def endant argues that Wiss is inapplicable because it
does not seek to nmoot Ms. Zeigenfuse's individual claimbut
sinply to shift the risk of costs to her should she not be
successful. Defendant is relying on that portion of Rule 68
which reads: "If the judgnent finally obtained by the offeree is
not nore favorable than the offer, the offeree nust pay the costs
incurred after making the offer.” The offer of judgnment, served
by first class mail on Cctober 16, 2006, stated that it shall be
deened withdrawn if not accepted within ten days. On Cctober 20,
four days after mailing, plaintiff filed its notion to strike.
The ten day period has expired, the offer has not been accepted,
and defendant has not attenpted to have the action di sm ssed.

The offer of judgnent, however, also contained the follow ng:
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"If this OOfer of Judgnment is not accepted by plaintiff and the
judgment finally obtained by plaintiff is not nore favorable than
this Ofer, the plaintiff nust pay her costs incurred after
making this Ofer, as well as the costs of defendant as all owed
by the law of the circuit.”™ This portion of the offer remains in
effect.

Few cases have dealt with this type of clash between
Rul e 68 and Rule 23 and anong those that have confronted the

i ssue, no consensus has energed. In Jani kowski v. Lynch Ford,

Inc., the United States District Court for the Northern District
of Illinois granted the putative class representative's notion to
strike defendant's Rule 68 offer of judgnent. No. 98-8111, 1999
US Dist. LEXIS 12258 (N.D. Ill. Aug. 5, 1999), aff'd on other

grounds, 210 F.3d 765 (7th Gr. 2000). Plaintiff's notion for
class certification was pendi ng when defendant nade its offer of
judgnment. The district court reasoned that the inherent conflict
bet ween Rule 68 and Rule 23 placed plaintiff at odds with the
putative class and would force plaintiff to weigh her own
interest in avoiding personal liability for costs under Rule 68
agai nst the potential recovery of the class. 1d. at *5. The
court held that plaintiff, faced with such a conflict, was not at
liberty to consider the offer of judgnment, and plaintiff's notion
to strike was granted.

In McDowal | v. Cogan, the court acknow edged the

probl ens a putative class representative faces when bal anci ng

fiduciary obligations to the putative class nmenbers with personal
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liability for litigation costs. No. 03-419, 2003 U. S. Dist.
LEXIS 7927 (E.D.N. Y. May 8, 2003). The defendant made an offer
of judgnment before plaintiff filed a petition for class
certification, and plaintiff noved to strike the offer. The
plaintiff was particularly concerned that if the district court
deni ed class certification she would bear the costs of the class
certification nmotion. 1d. at *2. The district court declined to
grant the plaintiff's notion to strike defendant's Rule 68 notion
at that tinme. The district court held that there was "nothing to
strike" because an offer of judgnent is not filed with the court
until it is accepted or until it is presented by the w nning
party seeking to collect its costs. 1d. at *18-*19; accord

Brvant v. Bonded Accounts Services, No. 00-1072, 2000 U. S. Di st.

LEXI S 22309 (D. M nn. Aug. 2, 2000).

The Weiss Court reversed the dism ssal of the action
and remanded for proceedings consistent with its opinion. It did
not specifically order the offer of judgnent to be stricken
insofar as it attenpted to inpose costs on the plaintiff, if
unsuccessful. Nevertheless, we think the general reasoning of

Wi ss provides guidance.* Here the defendant is attenpting to

4. The mpjor treatises coment favorably on Wiss. 12 C. Wi ght,
AL Mller & R Marcus, Federal Practice and Procedure § 3001.1
(2d ed. 2006); 13 Janes Wn Moore et al., More's Federal
Practice ¥ 68.03[3] (3d ed. 2005). They also question the
applicability of Rule 68 to class actions or putative class
actions. See also 15 A Conte & H Newberg, Newberg on d ass
Actions § 15:36 (4th ed. 2006). W acknow edge, however, that
attenpts to elimnate the application of Rule 68 to class actions
t hrough the rul e maki ng process have not been successful. See
(continued. . .)
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apply Rule 68, which fits for individual actions, to underm ne a
putative class action. Instead of forcing the naned
representative to accept the carrot of full individual relief

whi ch cannot be done under Weiss, defendant is threatening the
stick, that is, inposing costs against plaintiff if she is
unsuccessful. Either way, a defendant is attenpting to "pick
of f" the named representative. Wichever approach a defendant

t akes under Rule 68, the purpose is to danpen the efforts of the
putative representative in pursuing the class action, if not to
cause her to withdraw. It is an attenpt to inject a conflict of
i nterest between her and those she seeks to represent. The use
of Rule 68 to shift the risk of costs is sinply a nore indirect
and perhaps sonewhat nore subtle nmeans to undernm ne Rule 23 and
t he procedural and substantive benefits it affords. W concl ude
that Rul e 68 cannot be invoked to shift costs where a plaintiff
has filed a class action conplaint unless the notion for class

certification is unduly delayed. W agree with Jani kowski that

the offer of judgnent nmust now be stricken to prevent it from
underm ning the use of the class action device. Follow ng
McDowal | woul d all ow the defendant to achi eve what Wi ss seens to
forbid. |If class certification is ultimtely deni ed, defendant,
of course, will then be free to nake an offer of judgnent

containing the cost shifting provision of Rule 68.

4. (...continued)
Wei ss, 385 F.3d at 344 n.12.




Accordingly, we will grant the notion of the naned
plaintiff Rebecca S. Zeigenfuse to strike the defendant's offer

of judgnment.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

REBECCA S. ZElI GENFUSE : ClVIL ACTI ON
on behal f of herself and all :
others simlarly situated

V.

APEX ASSET MANAGEMENT, L.L.C. NO. 06-2789
ORDER

AND NOW this 14th day of Decenber, 2006, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED that the notion of plaintiff to strike offer of judgnent

i S GRANTED.
BY THE COURT:

[s/ Harvey Bartle III

C. J.



