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Before the Court is petitioner Mses Villot’s habeas
corpus petition filed pursuant to 28 U S.C. § 2254. Villot bases
his 8 2254 petition on three argunents: (1) plea counsel was
ineffective for failing to interview Villot and to conduct an
investigation prior to Villot’s guilty plea hearing, (2) plea
counsel coerced Villot into pleading guilty, and (3) plea counsel
was ineffective because he had a conflict of interest in that he
had previously defended one of the state’s wtnesses in an
unrel ated crim nal proceeding. After addressing the nerits of each
of his clains, Villot will be denied habeas corpus relief under §

2254.

PROCEDURAL HI STORY
On Cctober 1, 1990, Petitioner Moses Villot pled guilty

to a general nurder charge in the Court of Comon Pleas of



Phi | adel phia County for shooting his brother-in-law in the head.
Villot was sentenced the next day to life in prison after the
sentencing judge found that Villot commtted first degree nurder.
Subsequently, Villot noved to withdraw his guilty plea, which
nmotion was denied. Villot appealed this result unsuccessfully to
the Pennsylvania Superior Court and did not seek review in the
Pennsyl vani a Suprene Court.

I n January 1997, Villot petitioned for collateral relief
in state court under the Pennsylvania Post Conviction Relief Act
(“PCRA"), 42 Pa.C. S. A 88 9541, et seq.. Thereafter, counsel
appointed to represent Villot in his PCRA matter filed a “no nerit”

| etter pursuant to Commonwealth v. Finley, 550 A 2d 213 (1988).

Villot’s PCRA petition was subsequently di sm ssed by the PCRA court
and counsel w thdrew.
Villot was then granted the right to appeal denial of his

PCRA petition nunc pro tunc by the Pennsyl vani a Superior Court. On

appeal, Villot raised three ineffective assistance of counsel
cl ams. The Superior Court held that these clainms were *“not
cogni zabl e” because Villot failed to assert his i nnocence, whichis
a prerequisite to seeking PCRA relief froma guilty plea pursuant
to 42 Pa.C. S. A 8 9543(a)(2)(iti). Villot was denied permssion to
appeal this decision to the Pennsylvania Suprene Court on Novenber
23, 1999.

On Cctober 31, 2000 Villot filed a petition for wit of



habeas corpus in this Court under 28 U S.C. 8§ 2254 raising three
argunents: (1) plea counsel was ineffective for failing to
interview Villot and to conduct an investigation prior to Villot’s
guilty plea hearing, (2) plea counsel coerced Villot into pleading
guilty, and (3) plea counsel was ineffective because he had a
conflict of interest in that he had previously defended one of the
state’s witnesses in an unrelated crimnal proceeding. Follow ng
the issuance of a Report and Recommendation by Magi strate Judge
Peter B. Scuderi, this Court denied Villot’s petition on February
15, 2001, finding that all three clains were procedurally
def aul t ed.

Villot then sought and was granted a certificate of
appeal ability fromthe Third Crcuit Court of Appeals. He then
appealed to that court. The Third Crcuit reversed the judgnment of
this Court and remanded t he case for consideration of the nerits of
all of Villot’s clains, concluding that the i nnocence provision of
8 9543(a)(2)(iii) was substantive and could not be the basis of a
procedural default and that the conflict of interest clai mwas not
procedurally defaulted because it was asserted in the PCRA

petition. See Villot v. Varner, 373 F.3d 327 (3d Cr. 2004)

(reciting procedural history of case and decision to reverse).
Upon renmand, the Court appoi nted counsel and directed the
parties to brief the merits of Villot’'s clainms. Briefing having

been conpleted, Villot’'s habeas clains are now ripe for decision.



1. DI SCUSSI ON

A. St andard of Revi ew

The Antiterrorism and Effective Death Penalty Act
(“AEDPA’) sets forth the standards for reviewing state court
judgnents in federal habeas petitions filed pursuant to 28 U S. C

§ 2254. Werts v. Vaughn, 228 F.3d 178, 195 (3d Cir. 2000). The

AEDPA increases the deference federal courts nust give to the
factual findings and | egal determ nations of state courts. 1d. at

196 (citing D ckerson v. Vaughn, 90 F.3d 87, 90 (3d Cir. 1996)).

Pursuant to 28 U S.C. 8§ 2254(d), federal habeas relief my be
granted only when the state court’s decision was “contrary to, or
i nvol ved an unreasonable application of, clearly established
Federal law, as determned by the Suprene Court of the United
States,” or when the state court’s decision was an “unreasonabl e
determ nation of the facts” based on the evi dence adduced at trial.

28 U.S.C. § 2254(d)(1)-(2);: Wllianms v. Taylor, 529 U.S. 362, 412

(2000); Appel v. Horn, 250 F.3d 203, 210 (3d Cr. 2001). Factual

determ nations by a state court are presuned to be correct and the
petitioner bears the burden of rebutting this presunption by clear

and convi nci ng evidence. 28 U. S.C. 8 2254(e)(1); Mller-El wv.

Cockrell, 537 U S. 322, 341 (2003) (clear and convincing standard
in 82254(e) (1) applies to factual issues).
The “clearly established Federal |aw’ which governs

ineffective assistance of counsel <clainms is the two-pronged



standard set forth in Strickland v. Washington, 466 U.S. 668

(1984); see also Wqggins v. Smith, 539 U.S. 510 (2003); WIllians v.

Taylor, 529 U. S. 362, 363 (2000) (stating that the “Strickland test

qualifies as ‘clearly established Federal | aw, as determ ned by the
Suprene Court’”). In order to prevail on an ineffective assi stance
of counsel argunent:

First, the defendant nust showthat counsel’s performance

was deficient. This requires showi ng that counsel nmade
errors so serious that counsel was not functioning as the

“counsel” guaranteed the defendant by the Sixth
Amendnment . Second, the defendant nust show that the
deficient performance prejudiced the defense. Thi s

requi res show ng that counsel’s errors were so serious as
to deprive the defendant of a fair trial, a trial whose
result is reliable.

466 U.S. 668, 687 (1984); see also Hill v. Lockhart, 474 U S. 52,

56-59 (1985) (applying Strickland test to petitioners that

chal I enge the effectiveness of counsel after entry of guilty plea).
This standard is highly demanding with a “strong presunption that

t he representati on was professionally reasonable.” Strickland, 466

U S. at 689.

Wth the applicabl e standard of revi ew as a backdrop, the
Court wll now address the nerits of each of petitioner’s
i neffective assistance of counsel clains. While the petitioner
raises three clains — (1) plea counsel was ineffective for failing
to interview Villot and to conduct an investigation prior to
Villot’s guilty plea hearing, (2) plea counsel coerced Villot into

pl eading guilty, and (3) plea counsel was ineffective because he



had a conflict of interest in that he had previously defended one
of the state’s witnesses in an unrelated crimnal proceeding — the
|atter two are so closely intertwined that the Court finds it

necessary to address them concurrently.?

Y1n fact, it appears that Villot’'s claimthat his plea
counsel coerced himinto pleading guilty is nmerely a variation on
his conflict of interest claim Villot does not explain the
basis for the coercion argunent, but “the gist of the claimthat
can be gleaned fromVillot’s pro se brief in the district court
and the Magi strate Judge' s report and recommendation” is that his
pl ea counsel pressured himto plead guilty so that plea counsel
was not forced to cross-exam ne Adam Ronero, the state’s w tness
and plea counsel’s fornmer client. Villot v. Varner, 373 F.3d at
335- 36.

Moreover, to the extent that this claimis sinply that
his plea was involuntarily given, the Superior Court noted that
the record has “no support for [Villot’s] contention that his
pl ea was involuntary.” Commonwealth v. Villot, Nos. 0744-0747,
Septenber Term 1989 Nov. 25, 1992 at 4. On the contrary, at the
state’'s evidentiary hearing, Villot presented his sister Maria as
a wtness. She testified as foll ows:

Q And in fact, you were here when your brother pleas
[sic] guilty to these charges, is that right?

A Yes.

Q You were here that day?

A Yes.

Q And you di scussed with your brother what he shoul d
do in this case; did you not?

A Yes.

Q And you tal ked about what he was going to do and
égg al so di scussed wth himwhat he was going to

A Yes.



B. Villot’s I neffective Assistance daim

Villot argues that plea counsel was ineffective for a
host of reasons, and this ineffectiveness caused himto enter an
i nvoluntary or unknow ng guilty plea. A 2254 petitioner who cl ai ns
ineffective assistance of counsel caused him to enter an
i nvoluntary or unknow ng plea nust establish “that (i) his or her
counsel’s representation fell below an objective standard of
reasonabl eness demanded of attorneys in crimnal cases; and (ii)

there is a reasonable probability that, but for counsel’s errors,

Q And he knew what was going to happen that day in
terms of pleading guilty to nurder?

A Yes. (N T. 10/15/91 at 13).

* k%

Q And you did speak with your brother about pleading
guilty to nurder generally, and it was his
decision to do so?

A That was the |awer’s advice. W have to go by
his advice. W don’'t know anythi ng about the | aw
in these cases.

Q But your brother understood that he was naki ng
t hat decision as well?

A Yes. (N T. 10/15/91 at 15).

Therefore, based on the information in the record,
there is no evidence fromwhich this Court can conclude that the
Superior Court made an unreasonabl e determ nation of the facts
when it rejected Villot’s claimthat his plea was involuntarily
given. Accordingly, to the extent that Villot’s claimthat he
was coerced into pleading guilty is sinply an involuntariness
argunent, it is denied. To the extent that it is a variation of
his conflict of interest claim it will be discussed in section
I1.D. of the text.
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he or she would have proceeded to trial instead of pleading

guilty.” United States v. Nahodil, 36 F.2d 323, 326 (3d Gr. 1994)

(citing HI1Il v. Lockhart, 474 U.S. 52, 59 (1985)).

The Court concl udes that Vill ot has not denonstrated t hat
pl ea counsel’s conduct was ineffective in violation of the Sixth
Amendnent. Under the AEDPA, this Court’s role is not to posit if
it would have reached a different result “if left to [its] own
devices,” but rather to determ ne whether the state court’s deni al
of Villot’s ineffective assistance of counsel clains is either
contrary to, or involved an objectively unreasonabl e application

of, Strickland. Qutten v. Kearney, 464 F.3d 401, 413-14 (3d G

2006) (citing Werts v. Vaughn, 228 F.3d 178, 197 (3d Gir. 2000)).

In evaluating Villot’s ineffective assistance of counsel

claim the Pennsyl vani a Superior court did not cite Strickland, nor

did it apply Strickland's two-pronged test. Commonweal th .

Villot, Nos. 0744-0747, Septenber Term 1989 Nov. 25, 1992 at 6.
Instead, it articulated the foll ow ng standard:

In order to prevail on an ineffectiveness claim

appel lant, nust show that his wunderlying contention
possesses arguable nerit, that the course chosen by
counsel had no reasonabl e bases designed to serve his
interest, and that counsel’s conduct prejudiced him |f
the claim lacks nerit, the inquiry ceases, as counse

wll not be deened ineffective for failing to pursue a
basel ess i ssue.

Id. (internal citations omtted).

Applying this standard, the court then concluded that it “had no



alternative but to deny defendant’s notion.” 1d.
It is settled inthis circuit that the test used by the
Pennsyl vani a court in determ ning ineffective assistance of counsel

claims is not contrary to Strickland. See Werts, 228 F. 3d at 204

(hol ding that Pennsylvania's test for ineffective assistance of

counsel is not contrary to Strickland.) See also Jacobs v. Horn,

395 F.3d 92, 106 n.9 (noting that Pennsylvania' s test for

i neffective assi stance of counsel is not contrary to Strickland and

addressing thereafter its application to the facts of the case).
Havi ng determ ned that the state court’s decision is not

contrary to Strickland, “we are required to advance to the second

step in the analysis — whether the state court decision was based
on an ‘unreasonable application of’ Supreme Court precedent.”

Qutten v. Kearney, 464 F.3d 401, 413-14 (3d Cr. 2006) (citing

Werts, 228 F.3d at 197). An “unreasonabl e application of” Suprene
Court precedent occurs when “the state court decision, evaluated
objectively and on the nerits, resulted in an outcone that cannot
reasonably be justified under existing Suprene Court precedent.”

Hackett v. Price, 381 F.3d 281, 287 (3d Gr. 2004).

The out cone deci ded by the Superior Court can reasonably

be justified under the two-pronged test in Strickland. Each basis

Villot asserts for his ineffective assistance claim will be

di scussed below in applying the Strickland standard.




i Pl ea counsel’s failure to investigate

Villot clains that plea counsel failed to conduct a
reasonabl e investigation, arguing that plea counsel not visit
Villot in jail, did not take his phone calls, and failed to
intervieww tnesses with information relevant to Villot’s state of
mnd prior to his entry of the guilty plea.

Villot fails to satisfy both prongs of Strickland.

First, he has not shown that plea counsel’s perfornmance fell bel ow
an objective standard of reasonabl eness. Contrary to Villot’s
argument that plea counsel did not conduct a reasonable
i nvestigation, plea counsel kept a file wwth notes frominterviews
he conducted of various defense wtnesses, including Villot
himsel f. N T. 10/2/91 at 22. Second, Villot has not satisfiedthe

second prong of Strickland as it applies to ineffective assistance

of counsel clains arising out of the guilty plea process because he
has not shown that “but for counsel’s errors, [Villot] would have
pl eaded guilty and woul d have insisted on going to trial.” HII,
474 U. S. at 59. In fact, Villot admtted his own guilt, both
during his guilty plea and in a confession to police after the
i nci dent. N.T. 10/2/90 at 32-33. Therefore, Villot has not
satisfied Strickland’s two pronged-test for ineffectiveness as it

is applied to the guilty plea process.

ii. Plea counsel’s failure to present ricochet

-10-



t heory

Wth respect to Villot’s contentions that plea counse
“did not act as counsel” during the trial, for inter alia, failing
to present the ricochet theory and/or failing to present Villot’s
account that he was trying to aim at the decedent’s head, the
record does not support such a contention.? On the contrary, plea
counsel did act as such during the entry of plea and degree of
gui |t hearings. He presented w tnesses, including nenbers of
Villot’s famly, in an attenpt to show that Vill ot was provoked by
t he deceased’s confrontation with Villot’s nother. H's “strategy”
in this respect, was to furnish the court with sone reasonable
basis for which to find Villot guilty of the voluntary
mansl aught er, as opposed to first degree murder. This strategy is
“virtual ly unchal | engeabl e” on review. Srickland, 466 U.S. at 690-
91. Moreover, that the court chose to reject this theory and find

Villot guilty of first degree nurder does not render plea counsel’s

2 Villot contends that plea counsel’s m sunderstandi ng of
Pennsylvania law resulted in his failure to pursue this defense.
Wiile it is true that plea counsel appears to have m sunder st ood
Pennsyl vania | aw — believing that because the bullet struck
deceased in the head (a vital part of the body), that there was
no possibility for less than first degree and the only hope was
for a showing of “mercy” — plea counsel decided not to present an
acci dental shooting theory because such a theory was contrary to
the evidence. Villot never alleged that the shooting was
accidental and he told plea counsel that he deliberately shot the
victimin the head. N T. 10/2/91 at 44. Thus, despite plea
counsel s apparent m sunderstandi ng of Pennsyl vania | aw, plea
counsel s decision not to pursue the ricochet theory was a
tactical decision that is “virtually unchal | engeabl e’ under
Strickland. Strickland, 466 U. S. at 690-91.

-11-



representation ineffective. The Court cannot find that plea
counsel’s representation fell below an objective standard of
reasonabl eness denmanded of attorneys in crimnal cases in this
respect.

iii. Plea counsel’s failure to adequatel y

communi cat e

As one basis for Villot's ineffective assistance of
counsel claim Villot argues that plea counsel failed to adequately
communicate with him This argunent has two conponents: (1) that
plea counsel did not neet with Villot in the eleven nonths
preceding the entry of his guilty plea and (2) plea counsel did not
utilize an interpreter when speaking wth him Pet.’s Mem at 26-

27. Neither claimsatisfies the Strickland two-pronged test.

The fact that plea counsel did not neet with Villot for
the el even nonth period before the entry of the guilty plea is not
necessarily inadequate conmunication. 1In this case, plea counsel
had anpl e opportunity to neet and confer with Villot on at | east
five occasi ons when nmaki ng appearances on Villot’s behalf. On each
of these occasions, plea counsel was able to confer with Villot in
the Phil adel phia Cty Hall cell roomand in the courtroomitself.
N.T. 10/2/91 at 14, 16. The record shows that plea counsel took
advantage of such opportunities to comunicate with Villot,
di scussing the case with hi mon several occasions, Villot’s account

of the crinme and the defense options available to him N T

-12-



10/ 2/91 at 15, 27-28, 33; N.T. 10/15/91 at 3-4. |In addition, plea
counsel conmmunicated with Villot’s sister frequently in the course
of representing him at tines on a weekly basis. N T. 10/2/91 at
18. Therefore, Villot has not shown that plea counsel’s |evel of
communi cation fell below an objective standard of reasonabl eness.
Furthernore, Villot has not shown any resulting prejudice frompl ea
counsel’s failure to neet with him for eleven nonths before the
entry of guilty plea. There was no new evidence discovered, nor
any new plea offers to communi cate during that tine.

As to the conmponent of the claimthat alleges a | anguage
barrier that rendered plea counsel’s representation ineffective,

Villot has also failed to satisfy Strickland in this respect. The

Pennsyl vani a Superior Court determ ned, as a factual matter, that
Villot had a “conpl ete understandi ng” of the language.® This is
not an unreasonable determ nation of the facts as adduced at the
hearings. On the contrary, this finding is soundly supported by
the evidence in the record. Villot provided a statenent to police
after the incident without the need for an interpreter. I n

addition, at the degree of gquilt hearing, Villot took the stand

®In the opinion, Judge Stout wote:

The defendant, although indicating that he read, wote,
and understood the English | anguage, “[a] little bit,”
denonstrated to this Court throughout the coll oquy,
that he had a conpl ete understandi ng of the questions
asked of him and responded appropriately.

Commonweal th v. Villot, Septenber Term 1989 (Nov. 25, 1992).

-13-



himself and explained his actions wthout the wuse of an
interpreter, and he responded appropriately and coherently to the
questions posed. Further, although an interpreter was provided to
himduring the plea, Villot did not use his services. Therefore,
the record shows that Villot clearly understood the English
| anguage wel | enough that the fact that plea counsel did not use an
interpreter when communicating with himwas not deficient.
Finally, with respect to all Villot’s clains, Villot was
afforded a full and adequate evidentiary hearing by the
Pennsyl vania Superior Court on his ineffective assistance of
counsel clains and the decision of that court is fully supported by

the record as a whole. See U. S. ex rel Davis v. Johnson, 495 F. 2d

335, 342 (3d Gr. 1974). At that evidentiary hearing, Villot was
gi ven an opportunity to neet his burden of proof with respect to
his i neffective assi stance of counsel clains, yet failed to satisfy
thi s burden.

There is nothing to show that the state court’s deci sion
toreject Villot’s ineffective assistance of counsel’s claimwas in
any way “contrary to” or an “unreasonable application of” clearly
establ i shed Suprene Court |law. Nor was the state court’s decision
based on an “unreasonable determ nation” of the facts presented.

Wllians v. Taylor, 529 U S. 362 (2000) (explaining how AEDPA

nodi fi ed habeas review). Therefore, Villot’s claimfor ineffective

-14-



assi stance of counsel based on the foregoing will be denied.*

D. Villot’s Ineffective Assistance Caim - Plea

Counsel s All eged Conflict of Interest

As with Villot’'s other clains of ineffective assistance
of counsel, Villot's ineffective assistance of counsel clai mbased
on his plea counsel’s alleged conflict of interest also fails.

Were the alleged ineffective assistance arises from a

“1In his latest brief to this Court, Villot now asserts as a
basis for his ineffective assistance of counsel claimthat plea
counsel failed to relate to Villot his true view of the “bl eak
assessnent” of Villot's case. |In other words, Villot was under
the inpression that he had a range of possible outcones at degree
of guilt hearing, but had he known plea counsel truly felt that
Villot would receive nothing less than first degree, he woul d not
have pled. Pet.’s Mem at 30. To the extent to which this is an
new claim separate and distinct fromhis failure to conmunicate
claim it fails for two reasons. First, it is procedurally
barred as it was not exhausted in state court (and a state renedy
woul d be untinely). Second, it is tine-barred under the § 2254
as it was not raised in his original filing six years ago. See
Mayle v. Felix, 545 U. S. 644 (2005) (amended habeas petitions do
not escape AEDPA' s one-year tinme limt when asserting a new
ground for relief that differs fromthose in original filing);
States v. Duffus, 174 F.3d 333, 338 (3d Cir. 1999) (“A prisoner
shoul d not be able to assert a claimotherw se barred by the
statute of limtations nerely because he asserted a separate
claimwithin the limtations period.”).

Villot also clains that he received nothing in consideration
for his guilty plea. This claimsinply has no nmerit. In
exchange for his guilty plea to nurder generally, the state
prom sed, a prom se which it later fulfilled, that it would not
pursue the death penalty in the event that the court found Vill ot
guilty of murder in the first degree. N T. 10/1/90 at 5. This
constituted adequate consideration for Villot’s guilty plea.

-15-



conflict of interest, courts apply the test set forth in Cuyler v.
Sullivan, 446 U S. 335 (1980). 1In Cuyler, the Suprene Court held
that a state prisoner cannot obtain habeas corpus relief pursuant
to 28 U S C. 8 2554 nerely by showing that his defense counse
represented potentially conflicting interests. 446 U S. at 348;

United States v. Preston, 910 F.2d 81, 88 (3d G r. 1990). Instead,

the petitioner nust show sone “actual conflict of interest that
adversely affected his counsel’s perfornmance in order to prevail.”
Preston, 910 F.2d at 88.

An actual conflict of interest occurs “when, during the
course of the representation, the attorney’s and the defendant’s
interest ‘diverge wwth respect to a material factual or |egal issue

or to a course of action.’” Melendez v. Carroll, No. 04-1537, 2006

W. 38921 (D.Del. Jan. 5, 2006) (citing Wnkler v. Keane, 7 F.3d

304, 307 (2d G r. 1993) and quoting Cuyler, 446 U S. at 356 n.3)).
“IAln actual conflict is nmore likely to occur in cases of joint

representation — representation of nore than one defendant at the

sane trial — rather than sinply nultiple representation -
representations of defendants in different trials.” United States
v. Mrelli, 169 F.3d 798, 810 (3d Gr. 1999).

Here, the Pennsylvania Superior Court properly applied
Cuyler and rejected Villot’s claimbased on plea counsel’s all eged
conflict of interest. In this case, no actual conflict existed.

Villot’s plea counsel was not jointly representing Ronero, but

-16-



rather representing himin a wholly unrelated matter. |n addition,
upon discovering at Villot's prelimnary hearing that he was
representing Ronero, a potential witness for the governnent, in
another matter, plea counsel pronptly notified the court at that
time,®> Villot and his famly, and after Villot and his famly
agreed to his continued representation, pronptly wthdrew as
counsel for Romero in the other matter.®

As for Villot’'s claimthat plea counsel al so represented
or had previously represented the victim and/or his nother, plea
counsel testified at the state evidentiary hearing that he had no
recol l ection of ever having represented either the victimor his
mother. N T. 10/2/91 at 19. (Gay's testinony was corroborated in
this respect by Villot’s own sister, Maria, who testified that Gay
advised her that “he did not represent the deceased.” N. T.
10/15/91 at 10. To rebut this testinony, however, Villot
introduced a crimnal extract for the deceased, on which Gay was

listed as representing the deceased in a case in which he had

> Pl ea counsel stated to the Honorabl e Judge Charles
Margiotti at the prelimnary hearing, “The young man that wal ked
out of the rooma nonment ago, that M. Wnter said is to be one
of his witnesses, is a young man | know as Adam Ronmero whom |
represent in another matter.” N T. 9/7/89 at 5.

6 At Villot's prelimnary hearing, Gay discovered for the
first tinme that a client of his, Adam Ronero, was a potenti al
wi tness for the Comonweal th. N T. 10/2/91 at 20, 21 and N.T.
9/7/89 at 5. Gay testified, however, that he infornmed Villot of
this fact, offered to withdraw fromthe case and when Vill ot
declined Gay’s offer to withdraw fromrepresenting him then
w thdrew fromrepresenting Ronero. (10/2/91 at 19).
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failed to appear five (5) years earlier. In denying Villot’s
notion to withdraw his plea of guilty, the state court noted that
this evidence “hardly shows that counsel ‘actively represented

conflicting interests.”” Commonwealth v. Villot, Nos. 0744-0747,

Septenber Term 1989 Nov. 25, 1992.

Even assum ng, arguendo, that an actual conflict existed
inthis case, Villot has not shown that it adversely affected his
plea counsel’s representation in any way. Per haps nost
inportantly, even after learning of the potential existence of a
conflict, Villot and his famly decided to continue with Gay’s
representation, as Maria Villot testified “we need a good | awer,
everybody told us he was one of the best, so we decide to stay with
him”” N T. 10/15/91 at 11

Based on the evidence presented at the evidentiary
hearings, the state court concluded that “[s]ince defendant bears
the burden of denonstrating ‘actual conflict’ and the ‘adverse

af fect of his |lawer’s performance’ his claimfails.” Commonwealth

v. Villot, Nos. 0744-0747, Septenber Term 1989 Nov. 25, 1992 at 9.

" Maria Villot, Villot’'s sister, testified at the
evidentiary hearing as foll ows:

Q You decided after consulting with your famly and your
brot her that you were going to continue to have him
represent you; is that correct?

A Yes. (N.T. 10/15/91 at 13)

-18-



This Court concludes that the state court’s denial of Villot’'s
i neffective assistance claim based on his plea counsel’s alleged
conflict of interest was neither contrary to nor an unreasonabl e
application of established Federal |law, nor was it an unreasonabl e
determ nation of the facts as adduced. Therefore, Villot’'s claim

i s denied.

1. CONCLUSI ON

Villot’s habeas corpus petition 1is denied. The
Pennsyl vani a Superior Court’s decision in denying Villot’s clains
can be reasonably justified under the two-pronged test in
Strickland, and thus was not “contrary to” or an “unreasonable
application of” the clearly established Federal laww th respect to
i neffective assistance of counsel clainms. Accordingly, Villot is

not entitled to habeas relief.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MOSES VI LLOT, ) ClVIL ACTI ON
NO. 00-5512

Petiti oner,

BENJAM N VARNER, et al

Respondent .

ORDER

AND NOW this 29th day of Novenmber 2006, it is hereby
ORDERED t hat Mdyses Villot’s petition for habeas corpus relief
pursuant to 28 U.S.C. 8§ 2254 is DEN ED

| T I'S FURTHER ORDERED that there is no basis for a

certificate of appealability.?

8 A prisoner seeking a certificate of appealability nust
denonstrate “a substantial showi ng of the denial of a
constitutional right.” 28 U S.C 8§ 2253(c)(2). “A petitioner
satisfies this standard by denonstrating that jurists of reason

-20-



I T 1S FURTHER ORDERED that the derk of Court shal

mark this matter CLOSED for all purposes, including statistics.

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.

could disagree with the district court’s resolution of his
constitutional clains or that jurists could conclude the issues
present ed adequate to deserve encouragenent to proceed further.”
MIler-El v. Cockrell, 537 U S 322, 327 (2003). No basis for a
certificate of appealability exists in this case, as the
petitioner is unable to nmeet this standard.
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