IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES RUSSELL LLP : CIVIL ACTI ON
V.

FI NANCI AL  SOFTWARE :
SYSTEMS, | NC. : No. 06-cv-762-JF

VEMORANDUM AND ORDER

Fullam Sr. J. November 16, 2006

Plaintiff Charles Russell LLP, a law firm based in London,
Engl and, brought this diversity action against its former client,
a Pennsyl vani a corporation, to recover unpaid fees for |egal
services rendered in England. Defendant had retained plaintiff
in April 1998 to defend it against a trademark infringenment claim
in England. After two days of trial in an English court in July
2002, the parties settled the dispute; defendant was not required
to pay any noney. During the four years of |egal representation,
plaintiff sent defendant periodic bills, all of which were paid
in full except for two issued in July 2002 and Septenber 2002.
Def endant agreed in Cctober 2002 to make nont hly paynents on the
remai ning bills, but stopped maki ng such paynents in January
2004. The total anmpbunt still outstanding is £189, 576. 25.

The case is now before this court on plaintiff’s notion for

sumary judgnent. Oral argunment was held on Cctober 24, 2006.



The nmotion will be denied.

Plaintiff has noved for summary judgnent on the ground that
this action is governed by English |law and that a provision of
English aw, section 70 of the Solicitors Act of 1974, bars the
def endant from chall engi ng the reasonabl eness of the bills.
Section 70, entitled “Taxation on application of a party

chargeabl e or solicitor,” provides in relevant part:

(2) . . . on an application being made by the solicitor
or, subject to subsections (3) and (4), by the
party chargeable with the bill, the court may on

such terns, if any, as it thinks fit (not being
terms as to the costs of the taxation), order --
(a) that the bill be taxed; and
(b) that no action be commenced on the bill,
and that any action al ready comrenced be
stayed, until the taxation is conpl et ed.

(3) Where an application under subsection (2) is nmade
by the party chargeable with the bill --
(a) after the expiration of 12 nonths fromthe
delivery of the bill,
[. . -]
no order shall be nade except in special
circunstances and, if an order is nmade, it may
contain such terns as regards the costs of the
taxation as the court may think fit.

(4) The power to order taxation conferred by subsection
(2) shall not be exercisable on an application made
by the party chargeable with the bill after the
expiration of 12 nonths fromthe paynent of the bill.
Bot h sides have presented their interpretations of the
English Iaw, but have offered no expert testinony. It is upto

the court to make determ nations of foreign law. Fed. R Cv.

Proc. 44.1; see also 42 Pa. C.S. § 5327.
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Wiile it is likely that this action should in general be
governed by English law (either chosen by the parties, as
plaintiff argues,® or in accordance with the Pennsylvani a
approach to conflict of laws), it does not follow that English
| aw therefore applies to each and every issue.

Section 70 of the Solicitors Act defines the requirenents
for invoking the taxation power of the English courts and the
effects of a taxation of the bill. There are several argunents
agai nst applying section 70 to bar defendant in this action from
chal | engi ng the reasonabl eness of the bills. First, plaintiff
has chosen to file the action in this court. Even if defendant
were still within the 12 nonths period to apply for taxation, how
can such an application be nade in this court? This court does

not in any event have the power to order a taxation of the bill

! Plaintiff alleges that a letter entitled “Ternms of
Business” is a contract between the parties. That letter
contains the follow ng provision:

Jurisdiction

These terns of business are governed by English Law and
in the unhappy and unlikely situation that we are in

di spute over any aspect of these terns of business, or
over any aspect of the work which we have undertaken on
your behal f, then any such dispute will be subject to
the exclusive jurisdiction of the English Courts.

It is sonewhat puzzling that plaintiff insists on enforcing the
choice of law provision in the earlier part of the sentence, but
ignores the |last clause of the sentence, which vests exclusive
jurisdiction over any disputes in the English courts.
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or to order defendant to apply to an English court for a
t axati on.

Second, the tine limtations in section 70(3) and (4) do not
apply to the solicitor but only to the client. Plaintiff has not
expl ai ned what public policy lies behind this asymetry.

Pennsyl vania | aw, on the other hand, does not inpose such unequal
time limtations on the attorney and the client who di sagree over
t he reasonabl eness of |egal fees.

Third, it is not clear that English law in fact affords

defendant no renedy in this situation. The House of Lords’

decision Harrison v. Tew [1990] 2 A C. 523, cited by plaintiff in

support of its position, held that the statutory schene |aid down
in section 70 ousted the English court of its inherent
jurisdiction to order taxation. Tew did not decide that the
court had no jurisdiction at all to entertain challenges of the
bill for unreasonabl eness after the statutory deadline. In fact,
Lord Lowy assuned that, in theory, a client could rely on the
court’s ordinary jurisdiction in dealing with contested clainms —
whi ch m ght then involve the court in referring the bill to a
taxing master, but decided that this possibility was precluded by
the facts of Tew

In the course of a well-marshalled argunent . . . M

Tugendhat [the client’s counsel] relied also on the

ordinary jurisdiction to which Sterling J. referred to
inlIn re Park, but on the facts of this case as

4



narrated by Dillon L.J. [the |ower court judge], the
client’s action for an account of nobneys cone to the
hand of the solicitor would have been net by a plea of
settl ed account.

Id. at 538. This interpretation of Tew was adopted by the Court

of Appeals in Turner & Co. v. OPalonb SA1 WL.R 37 [1999]. In

that case, a solicitor brought an action against the client after
the 12-nonth statutory period for taxation had expired. The
| oner court granted summary judgnment for the solicitor on
l[1ability but ordered the anpbunt due to be assessed. The Court
of Appeals affirnmed the | ower court’s decision, holding:

a client who is sued by his solicitor for the anount of

his charges is entitled to challenge the reasonabl eness

of the sumcl ai med, notw t hstanding that the period

during which he may apply for an Order for taxation

under what is now 8 70 of the 1974 Act has expired.
Id. at 48. Tew was distinguished in the manner descri bed above,
as a case in which the client had sought only taxation. The
Turner court also explained that the statutory power of taxation
and the court’s ordinary procedures for assessing what sumis due
are not duplicative, because the forner has certain advant ages
not present in the latter.

For all of these reasons, plaintiff’s nmotion for sumrary

judgnment will be denied.

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES RUSSELL LLP : CIVIL ACTI ON
V.
FI NANCI AL  SOFTWARE :
SYSTEMS, | NC. : No. 06-cv-762-JF

ORDER

AND NOW this 16'" day of Novenmber, 2006, |IT |I'S ORDERED t hat

Plaintiff’s Mtion for Summary Judgnent is DEN ED

BY THE COURT:

/s/ John P. Fullam
John P. Full am Sr. J.




