IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA, : CIVIL ACTI ON
ex. rel. M TCHELL NUDELMAN
MD., et. al.
NO. 00-1837
VS.

| NTERNATI ONAL REHABI LI TATI ON
ASSCCI ATES, INC., D/ B/A
| NTRACORP

VEMORANDUM AND ORDER

JOYNER, J. Oct ober 30, 2006

This qui tamaction is once again before this Court for
di sposition of Defendant Intracorp’s Mtion to Conpel Arbitration
of Relator’s Retaliation Clainms. For the reasons discussed in
t he paragraphs which follow, the notion shall be granted.

Fact ual Backgr ound

Rel ator, Mtchell Nudelman, MD. instituted this suit under
the False Clainms Act in April, 2000 claimng that Intracorp
subnmtted nore than $100 million in false claims to the United
States and California, Delaware, Florida, Nevada and Tennessee as
the result of inproperly performed contracts and fraudul ent
representations concerning the manner in which it perforned
utilization review services in those states. In m d-2003,
following nultiple nediation sessions with Magi strate Judge

Rueter, the U S and state governments negotiated a settl enent



agreenent with Intracorp under which Intracorp would pay the
total sum of $1,650,000 and would submt to a three-year

nmoni toring agreenent to be overseen by the U S. through Health
Advocate, Inc., an independent nonitoring conpany. Relator
objected to the proposed settlenent and follow ng a Fairness
Hearing on June 13, 2005, the undersigned approved the settl enent
via Decision dated April 4, 2006. Relator has appeal ed that
decision and it is currently pending before the United States
Court of Appeals for the Third Crcuit. In addition, Dr.

Nudel man al so clained that Intracorp termnated himin 2000 in
retaliation for his “whistleblowng” activities. As t hese
claims did not involve the state or U S. governnental entities,
they were not subject to the settlenent agreenent. In Septenber,
2003, Defendant had filed a notion to dism ss Relator’s Fal se
Clainms Act clainms and to conpel arbitration of Relator’s
retaliation clains. Via Order of Cctober 1, 2003, that notion
was denied without prejudice to Defendant’s right to re-file it
follow ng the Fairness Hearing. Follow ng the approval of the
proposed settl enent, Defendant re-filed its notion to refer

Rel ator’s remaining clains against it for his allegedly
retaliatory termnation to arbitration pursuant to the

I nt racor p/ Cl GNA Enpl oynent Di spute Mediation/Arbitration Policy.
Rel at or agai n objects.

St andards Governi ng Motions to Conpel/Stay Pendi ng Arbitration




The Federal Arbitration Act, 9 U S.C. 81, et. seq., (“FAA")
“provides two parallel devices for enforcing an arbitration
agreenent: a stay of litigation in any case raising a dispute

referable to arbitration, 9 US.C. 83, and an affirmati ve order

to engage in arbitration, 9 US. C 84.” Mses H Cone Menorial

Hospital v. Mercury Construction Corp., 460 U.S.C. 1, 23, 103

S.C. 927, 940, 74 L.Ed.2d 765 (1983); Kiesel v. Lehigh Valley

Eye Center, P.C., Gv. A No. 05-4796, 2006 U S. Dist. LEXI S

47486 at *6-*7 (E.D.Pa. July 12, 2006) . Mdtions to conpel
arbitration under 84 are reviewed under the well-settled summary
j udgnment standard set forth in Fed. R Cv.P. 56(c). Par-Knit

MIls, Inc. v. Stockbridge Fabrics Co., Ltd., 636 F.2d 51, 54 (3d

Cir. 1980); Ostroff v. Alterra Healthcare Corp., 433 F. Supp. 2d

538, 541 (E. D.Pa. 2006); Berkery v. Cross-Country Bank, 256

F. Supp. 2d 359, 364, n.3 (E.D.Pa. 2003). The court nust consider
all evidence presented by the party opposing arbitration and
construe all reasonable inferences in that party’'s favor

Ostroff, supra., citing Bellevue Drug Co. v. Advance PCV, 333

F. Supp. 2d 318, 322 (E.D.Pa. 2004). Thus, the noving party mnust
prove through pl eadi ngs, depositions, answers to interrogatories
and adm ssions on file, together wwth affidavits, if any,...that
there is no genuine issue of material fact and that the noving
party is entitled to judgnent as a matter of law. Zimmer v.

Cooper Nef f Advisors, Inc., Cv. A No. 04-3816, 2004 U.S. Dist.




LEXI S 25465 at *15 (E.D.Pa. Dec. 20, 2004). Courts have used a
simlar standard in determ ning whether to conduct an evidentiary
hearing on a 83 notion. Kiesel, at *8.

Di scussi on

Def endant predicates this notion upon the Enpl oynent D spute
Medi ation/ Arbitration Policy which it alleges it first instituted
on Septenber 1, 1995. According to Intracorp, it provided a copy
of the Policy and the Arbitration Rules and Procedures to all of
its then-current enployees, including Dr. Nudel man. The Rel ator,
however, disputes that he ever received copies of the Intracorp
policy during his enployment with Intracorp. Thus he contends, a
valid contract to arbitrate his remai ning enpl oynent cl ai ns was
never made.

The Federal Arbitration Act codifies Congress’ desire to
uphol d private arbitration agreenents that produce pronpt and
fair dispute resolution without involving the courts. Brentwood

Medi cal Associates v. United M ne Wirkers of Anerica, 396 F. 3d

237, 239 (3d CGir. 2005). The FAA! has established a strong

1 Specifically, Sections 2, 3 and 4 of the Arbitration Act provide as

follows in relevant part:
8§2. Validity, irrevocability and enforcenent of agreements to arbitrate

A witten provision in any maritime transaction or a contract evidencing
a transaction involving comrerce to settle by arbitration a controversy
thereafter arising out of such contract or transaction, or the refusa

to performthe whole or any part thereof, or an agreement in witing to
submit to arbitration an existing controversy arising out of such a
contract, transaction, or refusal, shall be valid, irrevocable, and

enf orceabl e, save upon such grounds as exist at law or in equity for the
revocati on of any contract.



policy in favor of arbitration requiring rigorous enforcenent of

arbitration agreenents. Mntze v. Anerican Financial Services,

Inc., 434 F.3d 222, 229 (3d Gr. 2006). Thus, the FAAis pre-
enptive of state laws that are hostile to arbitration. G rcuit

City Stores, Inc. v. Adans, 532 U. S. 105, 112, 121 S.C. 1302,

1307, 149 L.Ed.2d 234 (2001).
However, “arbitration is a matter of contract and a party
cannot be required to submt to arbitration any dispute which he

has not agreed to so submt.” Howsam v. Dean Wtter Reynolds,

537 U.S. 79, 83, 123 S.Ct. 588, 591, 154 L.Ed.2d 491, 496-497

(2002); AT & T Technologies, Inc. v. Communications Wrkers of

Anerica, 475 U. S. 643, 648, 106 S.Ct. 1415, 1418, 89 L. Ed.2d 648

83. Stay of proceedings where issue therein referable to arbitration

If any suit or proceeding be brought in any of the courts of the United
States upon any issue referable to arbitration under an agreement in
witing for such arbitration, the court in which such suit is pending,
upon being satisfied that the issue involved in such suit or proceeding
is referable to arbitration under such an agreenent, shall on
application of one of the parties stay the trial of the action unti
such arbitrati on has been had in accordance with the terms of the
agreement, providing the applicant for the stay is not in default in
proceeding with such arbitration

84. Failure to arbitrate under agreement; petition to United States
Court having jurisdiction for order to conpel arbitration; notice and
service thereof; hearing and determination

A party aggrieved by the alleged failure, neglect, or refusal of another
to arbitrate under a witten agreenent for arbitration may petition any
United States district court which, save for such agreenent, would have
jurisdiction under Title 28, in a civil action or in admralty of the
subject matter of a suit arising out of the controversy between the
parties, for an order directing that such arbitration proceed in the
manner provided for in such agreenment...The court shall hear the
parties, and upon being satisfied that the maki ng of the agreenment for
arbitration or the failure to conply therewith is not in issue, the
court shall nake an order directing the parties to proceed to
arbitration in accordance with the terns of the agreenent...
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(1986), quoting United Steelworkers v. Warrior & Gulf Navigation

Co., 363 U S. 574, 582, 80 S.Ct. 1347, 4 L.Ed.2d 1409 (1960).
Thus, the question whether the underlying contract contains a
valid arbitration clause still precedes all others and the first
task of a court asked to conpel arbitration of a dispute is to
determ ne whether the parties agreed to arbitrate that dispute.

M tsubishi Mtors Corp. v. Soler Chrysler-Plynmouth, 473 U S. 614,

626, 105 S. . 3346, 3353, 87 L.Ed.2d 444 (1985); Sandvik AB v.

Advent International Corp., 220 F.3d 99, 105 (3d Gr. 2000). A

court cannot direct parties to arbitration unless the agreenent
to arbitrate is valid. Ostroff, 433 F. Supp.2d at 542.

Once that determ nation has been nmade, the Court nust next
assess whet her the issue sought to be arbitrated is arbitrable
under the agreenent and whether the party asserting the clains

has failed or refused to arbitrate. See, Berkery v. Cross

Country Bank, 256 F. Supp.2d 359, 364 (E.D. Pa. 2003); Lomax V.

Wodnen of the Wirld Life Insurance Society, 228 F. Supp.2d 1360,

1362 (N.D.Ga. 2002). The inquiry into whether the parties agreed
to submt their disputes to arbitration, and the scope of any

arbitration agreenent is governed by “ordinary state | aw

princi pl es governing contract formation.” Digital Signal, Inc.

V. Voicestream Wreless Corp., No. 04-2696, 2005 U. S. App. LEXIS

26480 at *6, 156 Fed. Appx. 485, 487 (3d Gir. Dec. 5, 2005),

quoting Par-Knit MIls, 636 F.2d at 54. Furthernore, in




interpreting arbitration agreenents, courts may al so | ook to
state law for generally applicable contract defenses, such as

unconscionablity. Doctor’s Associates Inc. v. Casarotto, 517

U S 681, 687, 116 S.Ct. 1652, 134 L.Ed.2d 902 (1996); Al exander

V. Anthony International, L.P., 341 F.3d 256, 264 (3d Cr. 2003);

Harris v. Green Tree Financial Corp., 183 F. 3d 173, 179 (3d Gr.

1999).

In this case, Relator submts that as he was at all tines
rel evant a Georgia resident who worked out of Intracorp’s
CGeorgia office and because the places of the alleged contracting,
negoti ati on, performance and subject matter of the contract were
all in Georgia, it is the Ceorgia state | aw of contracts which
shoul d be applied here. Intracorp agrees that Georgia | aw
governs the contract formation issues in this case and thus we
shall look to the aw of Georgia in resolving this issue.

(See, e.qg., footnote 3 of Intracorp’s Reply Brief in Support of
Motion to Conpel Arbitration of Relator’s C ains).

To constitute a valid contract under Ceorgia |aw, there nust
be parties able to contract, a consideration noving to the
contract, the assent of the parties to the terns of the contract

and a subject matter upon which it can operate. Rondale Bus

Service Inc. v. American Casualty Co., 189 Ga. App. 869, 870, 377

S.E. 2d 726 (1989), citing Associated Miutuals v. Pope Lunber Co.,

200 Ga. 487, 37 S. E. 2d 393 (1946) and OC. G A 813-3-1. “It is



wel | -settled that an agreenent between two parties will occur
only when the mnds of the parties neet at the sanme tinme, upon

the same subject matter and in the sanme sense.” Terry Hunt

Construction, Inc. v. Aon Risk Services, Inc. O Georgia, 272

Ga. App. 547, 551, 613 S. E 2d 165, 169 (2005), quoting Cox

Br oadcasting Corp. v. National Colleqgiate Athletic Assn., 250 Ga.

391, 395, 297 S.E 2d 733 (1982). As provided by Georgia statute,
“the consent of the parties being essential to a contract, until
each has assented to all of the ternms, there is no binding
contract; until assented to, each party may withdraw his bid or
proposition.” OC G A 813-3-2.

The requirenent of certainty extends not only to the subject
matter and purpose of the contract, but also to the parties,
consideration and even the tine and place of performance where

time and place are essential. Peace v. Domny Holdings, Inc.,

251 Ga. App. 654, 655-656, 554 S.Ed.2d 314. 315 (2001). Thus,
acceptance of an offer nust be unconditional, unequivocal and
W t hout variance of any sort; otherw se, there can be no neeting
of the m nds and no nutual assent necessary to formation of a

contract. Panfel v. Boyd, 187 Ga. App. 639, 645-646, 371 S E. 2d

222, 228 (1988).
Finally, it is the party alleging that a contract exists
that bears the burden of proving its existence and its terns.

Hunt Construction, 272 Ga. App. at 551, 613 S. E 2d at 169.




Al though in sonme cases the only evidence of the parties’ intent
is the express | anguage of the contract, in sonme cases, the

ci rcunst ances surroundi ng the maki ng of the contract, such as
correspondence and di scussions are relevant in deciding if there
was a nutual assent to an agreenent. Were such extrinsic

evi dence exists and is disputed, the question of whether a party
has assented to the contract is generally a matter for the jury.

Id., citing, inter alia, Legg v. Stovall Tire & Marine, 245 (a.

App. 594, 596, 538 S.E.2d 489 (2000).

As noted, at issue here is whether Intracorp in fact
provi ded a copy of the Enploynent Dispute Mediation/Arbitration
Policy and the Arbitration Rules and Procedures to the Rel ator
and whet her his continued enploynent with Intracorp constituted
an acceptance of that policy thereby resulting in an agreenent to
arbitrate the remaining clains in this case. Although provisions
in an enpl oyee manual relating to additional conpensation plans
of which an enpl oyee is aware may anount to a binding contract
bet ween the parties, an enpl oyee manual setting forth certain
policies and information concerning enploynent is not necessarily

viewed as a contract. Ellison v. DeKalb County, 236 Ga. App.

185, 186, 511 S.E.2d 284, 285 (1999), citing inter alia, Jones V.

Chat ham County, 223 Ga. App. 455, 459, 477 S.E.2d 889 (1996) and

Burgess v. Decatur Federal Savings & Loan Assn., 178 Ga. App.

787, 788, 345 S.E. 2d 45 (1986). The reasoning in these cases is



that the additional conpensation plan set forth in the manual
represents an offer by the enployer which the enployee inplicitly
accepts by remaining in enploynent. |d. Ceorgi a | aw has been
i kewi se applied by the 11" Circuit Court of Appeals to find

that a conpany’s adoption of a D spute Resolution/Arbitration
Policy constituted a binding contract under ordinary state | aw

contract principles. See, e.qg., Caley v. @Gl fstream Aerospace

Corp., 428 F.3d 1359, 1373 (11'" Cr. 2005).2

In this case, the parties do not dispute that Dr. Nudel man
first began working on a part-tinme basis as a Physician Advi sor
for Intracorp in 1992 and that his enploynent was termnated in
July, 2000. According to the declaration of Intracorp’ s current-
director of Human Resources, “[o]n Septenber 1, 1995, Intracorp
instituted the Intracorp Enpl oynent Di spute Mediation/Arbitration
Policy and the Intracorp Enploynment Di spute Mediation/Arbitration
Rul es and Procedures” and that “as part of its normal business
practices, Intracorp provided a copy of [those policies, rules

and procedures] to all incunbent enpl oyees.” (Declaration of

2 The plaintiffs in Caley were current and former enpl oyees who sought

to bring various discrimnation clains against their enployer Gulfstreamin
federal court. Several years before the filing of the conplaints, Gulfstream
had adopted a Dispute Resolution Policy requiring arbitration of al

enpl oyment-rel ated clains. Qulfstreamfiled and the district court granted
its motion to dismiss and to conpel arbitration despite the plaintiffs’' clains
that the DRP was unenforceable. The 11'" Circuit Court of Appeals affirned
noting: (1) that the mailing of the proposed DRP to all enployees constituted
an offer (2) which Plaintiffs accepted by continuing in their enploynent; and
(3) that because the DRP stated that Qul fstream gave reciprocal promses to
arbitrate and to be bound by arbitration in covered claims, sufficient

consi deration was provided to support the contract.
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Hel en Tom in, annexed to Defendant’s Motion to Conpel Arbitration
of Relator’s Retaliation Clains as Exhibit “A " at 110). M.
Tom in further declares that in Novenber, 1996 and Sept enber,
1998, Intracorp updated its Enpl oyee Handbook to include the
Arbitration Policy and that on Novenber 3, 1998, Rel ator signed
an Intracorp Enpl oyee Handbook recei pt thereby acknow edgi ng that
he received a copy of the Enployee Handbook, including the
updat es of Septenber, 1998 and agreeing to take the tinme to
review the materials. (Exhibit “A " {sl12-14; Exhibit “C").
Thereafter, on January 2, 2000, Intracorp changed to the benefits
prograns and policies of the CHC Division, including CHC s
Enmpl oynent Di spute Resol ution Program which included an
Arbitration Policy and Arbitration Rules and Procedures that were
essentially the same as Intracorp’s existing Arbitration Policy
and Arbitration Rules and Procedures. |In early, 2000, Intracorp
distributed the 2000 “C gna & You” Enployee Handbook to all of
its enpl oyees by desktop conputer application. That handbook
contained a summary of the conpany’s dispute resolution policy
and arbitration procedures, anong other things. (Exhibit “A"”
1s15-17).

In his response in opposition to this notion, Dr. Nudel man
has submtted his own declaration in which he denies receiving
copies of the ClGNA Heal thcare Division s Enploynent D spute

Arbitration Policy and Enpl oynment Dispute Arbitration Rules and

11



Procedures dated January 1, 2001 during his enploynment with
Intracorp. Relator further denies receiving a copy of an

| ntracorp enpl oyee handbook on Novenber 16, 1996. Rel ator
admts, however, that on Novenber 3, 1998, he received a copy of
an Intracorp enpl oyee handbook froma Human Resources clerk, that
he signed a receipt for those materials and that he reviewed the
enpl oyee handbook descriptions of enpl oyee benefits. (See
Exhibit “A” to Menorandum of Law in Support of Relator’s Response
to Defendant’s Motion to Conpel Arbitration of Relator’s
Retaliation Cains, {s5-6, 9-10). Under the heading “You and
Cigna,” the 1998 handbook provides, in relevant part:

Thi s handbook applies to all U S. based regular full-tine
and regul ar part-tinme enployees of the Cl GNA conpani es
identified on the | ast page of this handbook. This handbook
contains inportant information about your contract of

enpl oynent as well as policies and prograns that relate to
you in your work at Cl GNA and about benefits for which you
may be eligible. The terns of your enpl oynent nentioned in
t hi s handbook are legally binding, and you may wi sh to
review these terns with your |egal counsel

Thi s handbook contains only two terns of your enploynent.
They are very inportant. The first is that your enploynment
is not for any fixed period of time. Just as you can

term nate your enploynent, at any time for any reason, the
Conmpany can term nate your enploynent at any tinme for any
reason. The second is that by accepting enpl oynent and
being eligible to receive increases in conpensation and

benefits, you agree that you will not go to court or a
government agency for a hearing to decide an enpl oynent -
related claim Instead, you will resolve all enploynent

related | egal disputes (except worker’s conpensation and
unenpl oynment conpensation) by going to a neutral third party
arbitrator. ..

(Enmphasis in original)
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Under Section E.2, the handbook di scusses the Enploynent D spute
Resol ution Programat length and in great detail, specifying that
the agreenent to arbitrate applies to serious enploynent-rel ated
agreenents and problens, which are those that concern a right,
privilege or interest recogni zed by applicable |aw incl uding
clainms or actions under Title VII of the Gvil R ghts Act of
1964, the Cvil R ghts Act of 1866, The G vil Rights Act of 1991,
t he Equal Pay Act, the Age Discrimnation in Enploynent Act, the
Enpl oyee Retirenent Security Act of 1974, the Fair Labor
Standards Act, the Rehabilitation Act of 1973, the Anericans with
Disabilities Act, the Famly and Medical Leave Act, and any ot her
federal, state or local statute, regulation or common | aw
doctrine regardi ng enpl oynent discrimnation, conditions of

enpl oynment or term nation of enploynent. (Defendant’s Exhibit
“E", at pp. 28-31).

As observed by the 11'" Circuit in Caley, supra., “Georgia

courts have held that an enpl oyee can accept new terns of
enpl oyment of which the enployee is aware by remaining in

enpl oynent.” Caley, 428 F.3d at 1374, citing Fletcher v. Amax,

Inc., 160 Ga. App. 692, 288 S.E.2d 49, 51 (1981). W thus find
fromthis undi sputed evidence that Dr. Nudel man was nade aware of
the arbitration agreenment in 1998 and that he accepted it by
continuing to work for Intracorp for another year and a half.

As a valid agreenent to arbitrate exists in this case and the

13



remaining retaliation clainms are clearly enploynent-rel ated and
fall within its scope, we shall grant the defendant’s notion to

conpel arbitration in accordance with the annexed order.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA, : CIVIL ACTI ON
ex. rel. M TCHELL NUDELMAN
MD., et. al.
NO. 00-1837
VS.

| NTERNATI ONAL REHABI LI TATI ON
ASSCCI ATES, INC., D/ B/A
| NTRACORP

ORDER

AND NOW this 30t h day of Qctober, 2006, upon
consi deration of the Mdtion of Defendant International
Rehabilitati on Associates, Inc., d/b/a Intracorp to Conpel
Arbitration of Relator’'s Retaliation Clainms and Relator’s
Response thereto, it is hereby ORDERED that the Mdtion is GRANTED
for the reasons set forth in the precedi ng Menorandum Qpi ni on and
all proceedings on Counts | X-XV of the First Amended Conplaint in

this matter are STAYED pending arbitration.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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