I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MONSERRATA ALI CEA,
: ClVIL ACTI ON
Plaintiff, ) NO. 03-3698
. :
ROBERT RALSTON,

Def endant .

MEMORANDUM

EDUARDO C. ROBRENO, J. OCTOBER 13, 2006

BACKGROUND

Early in the norning of July 14, 2001, Phil adel phia Police
O ficer Robert Ralston, while on duty in his patrol car, heard
gunshots. He pursued the suspected shooter, Joseph Mtt, on foot
and fired several shots down an alley in M. Mtt’s direction,
seriously wounding him Mnserrata Alicea, in her own behal f and
as Joseph Mdtt’s guardi an, brought suit against O ficer Ralston
and the City of Philadel phia! for, inter alia, excessive use of
force. At the conclusion of the trial, the jury was presented
with a single question: “Has Plaintiff Mnserrata Alicea proven

by a preponderance of the evidence that Defendant Robert Ral ston

! The City of Phil adel phia has since been disnm ssed fromthe
case.



used unreasonabl e force agai nst Joseph Mtt?” The jury answered
in the negative.

Plaintiff tinmely noved for a newtrial under Fed. R Cv. P.
59(a), based on two independent grounds. Plaintiff alleges that
(1) a witten statenent prepared by a police investigator, which
contained certain statenents nade by Oficer Ralston to a
supervi sor on the scene the night of the incident that were |ater
reported by the supervisor to the police investigator, should
have been adm tted as substantive evidence, and that (2) the
Court’s charge, which nmade reference to arrest when the concept
of arrest was not relevant to the case, confused the jury.

For the reasons that follow, Plaintiff’s notion is deni ed.

1. STANDARD OF REVI EW FOR A MOTI ON FOR A NEW TRI AL

Rul e 59 provides that when a case has been tried to a jury,
a new trial may be granted “for any of the reasons for which new
trials have heretofore been granted in actions at lawin the
courts of the United States.” The Suprene Court has stated that
a notion for a newtrial nay be “bottoned on the claimthat the
verdict is against the weight of the evidence, that the damages
are excessive, or that, for other reasons, the trial was not fair
to the party nmoving; and [it] may raise questions of |law arising
out of alleged substantial errors in adm ssion or rejection of

evi dence or instructions to the jury.” Montgonery Ward & Co. V.




Duncan, 311 U. S. 243, 251 (1940); see also Wight & Ml ler

Federal Practice and Procedure 8§ 2805 (1995) (enunerating several

grounds for a newtrial).
Plaintiff’s allegations here, that there was an erroneous
evidentiary ruling and an erroneous jury charge, are proper

grounds for a newtrial. Bhaya v. Wstinghouse Elec. Corp., 922

F.2d 184, 187 (3d G r. 1990); Link v. Mercedes-Benz of N. Am,

Inc., 788 F.2d 918, 922 (3d Cir. 1986).

In deciding a Rule 59 notion, a trial court undertakes a
two-step inquiry. First, the Court determ nes whether there was
error. Second, the Court |looks to Fed. R Cv. P. 61 and deci des
whet her any error was so prejudicial as to be “inconsistent with

substantial justice.” Goodman v. Pa. Turnpike Conmmin, 293 F. 3d

655, 676 (3d Cr. 2002); Farra v. Stanley-Bostich, Inc., 838 F

Supp. 1021, 1026 (E.D. Pa. 1993). The burden of show ng harnfu

error rests on the novant. Wight & MIler § 2803, at 47

[, Di scussi on

A. Evidentiary Ruling

Shortly after O ficer Ralston shot M. Mtt, Sergeant
Collins Mles, one of Oficer Ralston’s superiors, arrived on the
scene. Oficer Ralston proceeded to described to Sergeant M| es
the events leading to the shooting in the alley; Sergeant M| es

did not reduce Oficer Ralston’s statenent to witing. As



requi red under the Phil adel phia Police Departnent’s regul ations,
Sergeant Ml es then took possession of Oficer Ralston’s gun clip
and transported Oficer Ralston to the Police Departnent’s
Internal Affairs Division (IAD) for further investigation

A few hours later, Sergeant Ml es was interviewed by
Sergeant John Prendergast, the IAD officer formally charged with
investigating the incident. During the course of the interview,
Sergeant Mles told Sergeant Prendergast what O ficer Ral ston had
told himwhile in the alley earlier that night. Sergeant
Prendergast prepared a verbatimor nearly verbati mreport of his
interview with Sergeant Ml es, which contained Sergeant Mles’'s
statenent as to what O ficer Ralston had told himearlier that
night. Both Sergeant Prendergast and Sergeant M| es signed the
docunent. (Hereinafter, this docunent will be referred to as the
“Prendergast Report.”)

At trial, after testifying for several mnutes fromhis
menory of that night, Sergeant Mles stated that he could not
fully recall what Oficer Ralston told himin the alley about
what had transpired. Plaintiff’s counsel then sought to refresh
Sergeant Mles's menory with the Prendergast Report.? Based on

his refreshed recoll ection, Sergeant MIles then testified about

2 Counsel for Plaintiff offered the Sergeant Mles the
Prendergast Report to “help your recollection.” Tr. 9/12/05 at
14. In fact, Sergeant Mles had reviewed the report before
taking the stand. 1d. at 12.



what O ficer Ralston had told himat the scene the night of the
i nci dent.?

In addition to the refreshed recollection, Plaintiff sought
to introduce the Prendergast Report. Utimtely, the Court
admtted it into evidence over the objection of Defendant.* Tr.
9/ 14/ 05 at 108.

During the charge conference, Plaintiff asked the Court to
charge the jury that:

[Alny statenment that was used to refresh a wtnesses

[sic] recollection or which was adopted by a wi tness as

a recordi ng of his past recollection may be consi dered by

you as substantive evidence.

Pl . s Proposed Amended Jury Charge § 25 (doc. no. 65).

The Court declined to adopt Plaintiff’s proposed charge on
this point. Instead, the Court proceeded to instruct the jury as
fol | ows:

Earlier statenents of a witness who was not a party .

were not admtted in evidence to prove that the
contents of those statenents are true. You may consi der

3 At tinmes, counsel for Plaintiff had Sergeant Mles testify
al nost directly fromthe Prendergast Report. See, e.qg., Tr.
9/12/05 at 17 (Q “[I]t is the very next sentence after the
sentence we just did.”); id. (Q “[Y]ou skipped the sentence that
says this nmale junped into a black Canry.”).

* The Court now recogni zes that adm ssion of the Prendergast
Report into evidence, even as non-substantive evidence, was
error, albeit in Plaintiff’s favor. The report supported
Plaintiff’s case, and the jury had the report during its
del i berations. Indeed, during closing argunents counsel for
Plaintiff suggested to the jury that it conpare Sergeant Mles’'s
testinmony with the Prendergast Report and put nore stock in the
report. Tr. 9/15/05 at 42-45.
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the earlier statenents in such a case only to determ ne
whet her you think they are consistent or inconsistent
with the trial testinony of the witness and therefore
whet her they affect the credibility of that witness. One
rel evant and inportant exception to the rule is of that
of the testinony of a party. Therefore the statenent of
O ficer Ralston may be considered by you as substantive
evi dence because he is a party in this case.

Tr. 9/15/05 at 101-02.
Plaintiff now argues that by refusing to adopt the proposed
instruction the Court denied Plaintiff the ability to argue that

the statenment by O ficer Ralston to Sergeant Mles, contained in

t he Prendergast Report, could be considered by the jury as

substanti ve evidence.

The Court disagrees. Plaintiff has m stakenly coll apsed the
anal ysis of the adm ssibility of a party statenent (the statenent
by Oficer Ralston to Sergeant Mles) with the admssibility of a
writing containing an out-of-court statenent by a non-party
declarant (the statement by Sergeant MIles to Sergeant
Prender gast) .

As to the forner, there is no question that the statenment by
O ficer Ralston to Sergeant Mles the night of the incident is an
adm ssion by a party opponent and thus adm ssible. See Fed. R
Evid. 801(d)(1). 1In fact, Sergeant Mles testified extensively
about O ficer Ralston’s statement at trial. Tr. 9/12/05 at 3-

14.°

> The Court instructed the jury that this statement was to
be treated as substantive evidence. See Tr. 9/15/05 at 102
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As to the latter, what Sergeant Mles told Sergeant
Prendergast (and which was nenorialized in the Prendergast
Report), is hearsay, and thus not adm ssible unless it fits
wi thin an exception to the hearsay rule. See Fed. R Evid.
801(c).

At trial and in post-trial nmotions, Plaintiff sought to
treat the Prendergast Report as substantive evidence under a
vari ety of exceptions to the hearsay rule. These efforts are
unavai |l i ng.

First, Plaintiff sought to introduce the Prendergast Report
under the rule for present recollection refreshed, Fed. R Evid.
612. Tr. 9/14/05 at 106-07. Rule 612 is not a hearsay
exception; rather, it sets out the procedure for refreshing a
witness’s nmenory. The only portion of the Rule dealing with
adm ssibility of a witing used to refresh a witness’s
recollection states that the “adverse party is entitled . . . to
i ntroduce in evidence those portions [of the witing used to a
refresh a witness’'s nenory] which relate to the testinony of the
W tness.”

Second, Plaintiff relied on Rule 803(5). The Rule provides
that if a witness has insufficient recollection to testify fully

and accurately, “a record adopted by the witness when the matter

(“[T] he statenment of O ficer Ralston may be considered by you as
substantive evidence because he is a party in this case.”).
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was fresh in the witness’[s] nenory . . . nmay be read into
evidence.” Again, the witing “my not itself be received as an
exhi bit unless offered by the adverse party.” Here, once his
recol l ection was refreshed, Sergeant Mles testified fully and
accurately.

Al though Plaintiff was the party who relied on the
Prendergast Report to refresh a wwtness’s nenory and who offered
it as substantive evidence, Plaintiff naintains, both here and at
trial, that Plaintiff is the “adverse party,” see Tr. 8/22/06 at
4 (“[We were the adverse party . . . .”), and thus was entitled
to introduce the Prendergast Report as substantive evidence under
these Rules. This is sinply wong.

Plaintiff m sunderstands the neaning of the term “adverse
party” in the context of Rules 612 and 803(5). Under these
Rul es, the “proponent” is the party offering the evidence (in
this case, Plaintiff). The adverse party is the party agai nst
whom t he evidence is being offered (in this case, Defendant).
Sinply put, the termhas to do with the party seeking to
i ntroduce the evidence (the proponent) and the party agai nst whom

the evidence is being offered (the adverse party).® Under these

Rules, Plaintiff was not the adverse party.

® By anal ogy, Rule 807, the residual hearsay exception,
states that “a statement nay not be admitted under this exception
unl ess the proponent of it nmakes known to the adverse party
sufficiently in advance . . . .” Fed. R Evid. 807 (enphasis
added) .




Therefore, the Prendergast Report was not adm ssible as
substantive evidence of what O ficer Ralston told Sergeant M| es
on the night of the incident. There was no error in treating the

Prendergast Report as non-substantive evidence.’

B. Jury Charge

Plaintiff clains that because the concept of arrest was
never nentioned during the trial the Court’s charge confused the
jury (and prejudiced Plaintiff) by suggesting in the charge that
M. Mtt was being arrested at the tine of the shooting.® Wile
it is true that the Court used the term*“arrest” several timnmes
during the charge, the use of the term under these
ci rcunstances, certainly did not confuse the jury.

The Court instructed the jury on the “specific |egal clains
involved in th[e] case.” Tr. 9/15/05 at 104. The jury

instruction was nodeled on O Malley, Genig & Lee, Federal Jury

Practice and Instructions 8 165.23 (Excessive Force) (2001),

" Even if there was error, it was harm ess given that the
jury had the Prendergast Report during its deliberations and that
Plaintiff’s counsel referenced the report during closing
argunents. Therefore, any error did not “affect the substanti al
rights of the part[y],” and the verdict was not “inconsistent
with substantial justice.” Fed. R Evid. 61

8 The parties’ accounts of what exactly transpired in that
all ey are sonewhat contradictory. Wile Oficer Ralston may not
have been attenpting to arrest M. Mttt at the nonent he shot
him Oficer Ralston was al nost assuredly trying to seize or
otherwi se stop M. Mtt fromfleeing the scene.
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which itself relied upon the Suprene Court opinion in Gahamv.
Connor, 490 U.S. 386 (1989).°

The Court explained to the jury that Plaintiff alleged that
Oficer Ralston violated M. Mtt’'s Fourth and Fourteenth
Amendnent rights to be free from unreasonabl e use of force by
soneone acting under color of state law. The Court placed the
excessive force claimin the context of an arrest. For
exanple, the Court told the jury that “every person has the
constitutional right not to be subjected to unreasonable force
whil e being arrested” and that the burden is on Plaintiff to
establish that Oficer Ralston used “unreasonable force during
the course of Joseph Mdtt’s arrest.” Tr. 9/15/05 at 106-07. The
Court then explained, in detail, the standard for prevailing on
an excessive force claim 1d. at 107-09.

Finally, the Court explicitly charged the jury to consider
the instructions as a whole, “not to single out any one

instruction.” 1d. at 94. The verdict sheet asked the jury to

°® The notes to the nodel jury instruction explain that
Graham applies to “all clains that | aw enforcenent officers have
used excessive force in the course of an arrest, investigatory
stop, or other ‘seizure’ of a free citizen.” O Mlley, Genig &
Lee § 165. 23.

10 As Plaintiff points out, this particular excessive force
case, unlike nost others, did not involve an “arrest.”
Nevert hel ess, the | egal standard of excessive force is
necessarily intertwined with that of arrest; one glance at the
notes to the nodel jury instruction (or indeed at G ahan
denonstrates that nearly all excessive force clains arise in the
context of an arrest. O Milley, Genig & Lee § 165. 23.
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answer a single pointed question: “Has Plaintiff Mnserrata
Al'icea proven by a preponderance of the evidence that Defendant
Robert Ral ston used unreasonabl e force agai nst Joseph Mdtt? Yes,
no.” |d. at 116-17.

Under these circunstances, while the concept of arrest was
not an issue at trial, the jury nost likely would have ignored

any reference to “arrest.” Cf. Sloman v. Tadlock, 21 F.3d 1462,

1471 (9th GCr. 1994) (holding that providing the jury with a
correct instruction (on a First Arendnent violation) as well as
an extraneous instruction (on an excessive force claim “is
hardly prejudicial [error], as the jury no doubt understood that
[the excessive force instruction] was irrel evant because no

al l egations of excessive force were ever made by [the
plaintiff].”).

An unhappy litigant cannot point to a few m sspoken words or
irrel evant concepts anongst a hal f-hour otherw se correct jury
charge as his basis for a newtrial. The Third Grcuit is quite
clear that jury instructions are to be evaluated as a whole. See

Janmes v. Continental Ins. Co., 424 F.2d 1064, 1065 (3d G r. 1970)

(per curium (“[T]he Ianguage of the charge is for the trial

court to determine. |If, fromthe entire charge, it appears that

the jury has been fairly and adequately instructed . . . then the
requirenents of the law are satisfied.” (enphasis added)).

Viewed as a whole, it is nost unlikely that the jury was
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confused and thus, there was no prejudicial error in using the

term“arrest” in the jury charge.

V. CONCLUSI ON

Plaintiff’s notion for a newtrial is denied. The
Prender gast Report was not entitled to substantive weight, and
the Court did not err in instructing the jury as such. The
Court’s nmention of arrest inits charge to the jury did not
confuse the jury.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MONSERRATA ALI CEA,

) ClVIL ACTI ON
Plaintiff, ) NO. 03-3698
. ;
ROBERT RALSTOQON,
Def endant .
ORDER

AND NOW this 13th day of October 2006, it is hereby
ORDERED that Plaintiff’s notion for a newtrial (doc. no. 73) is
DENI ED for the reasons stated in the acconpanyi ng Menorandum

| T IS FURTHER ORDERED t hat Defendant City of
Phi | adel phia is DI SM SSED from t he case.

| T I'S FURTHER ORDERED that Plaintiff’s notion for |eave
to file a reply nmenorandum (doc. no. 89) is GRANTED.

IT 1S FURTHER ORDERED that this case shall be CLOSED.

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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