I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TYRA COLEMAN, et al ., E Cl VIL ACTI ON
: NO. 05-4506
Pl aintiffs,
V.

BLOCKBUSTER, | NC.
Def endant .

MEMORANDUM

EDUARDO C. ROBRENO, J. Cct ober 11, 2006
Before the Court are Plaintiffs’ Third Mdtion to
Conpel Discovery and for Costs and Plaintiffs’ Mtion for

Ext ensi on of Discovery Deadli ne.

BACKGROUND

Plaintiffs bring this action agai nst Def endant
Bl ockbuster, Inc. (“Blockbuster”) alleging that their forner
enpl oyer Bl ockbuster racially discrimnated agai nst themthrough
various enploynent actions including the failure to pronote,
unequal paynent, disparate treatnent in training opportunities,
and ultimately the term nation of enploynent.

This case has a tortuous history of discovery disputes.
The Court had already cut these disputes down to size in an O der
i ssued on June 15, 2006, in which the Court decided a total of

five discovery notions brought by the parties (the “June 15



Order”) (doc. no. 52).! As detailed below, many of these

di sputes have now reared their ugly heads again.

1. PLAINTIFFS MOTI ON TO COVPEL

A.  Docunent Requests

This Court’s June 15 Order provided specific
instructions as to how the parties should handl e di sputes over
Plaintiffs’ docunent requests. It first provided that *Defendant
shal | produce all docunents w thheld on the basis of
confidentiality, by June 29, 2006.” |If Plaintiffs doubted the
integrity of Blockbuster’s production, the Court instructed that
the parties “shall neet and confer” by July 28, 2006. Finally,
if the parties could not resolve any outstandi ng disputes at the
nmeet and confer, the Court allowed Plaintiffs to file “additional
requests for production, identifying the itenms requested and the
rati onal e under which the requested itens shoul d be produced, by
August 11, 2006.~"

Plaintiffs again raised the issue of their docunent
requests before the Court. They conpl ai ned because Bl ockbust er

produced “thousands of duplicative unresponsive preprinted

. Those notions included Plaintiffs’ Mtion to Conpel
Di scovery (doc. no. 25), Defendant’s Third Mdtion to Conpel
Di scovery (doc. no. 30), Plaintiffs’ Mdtion to Strike Defendant’s
Response (doc. no. 39), Plaintiffs’ Mtion to Strike Defendant’s
Motion to Conpel (doc. no. 40), and Plaintiffs’ Mtion for
Extension of Tine to Conplete D scovery (doc. no. 47).



docunents that purports to respond to Plaintiffs’ requests” and
“request[ed] a hearing where they nmay bring to the Court, all of
t he docunents provided for the Court’s examnation [so that] this
Honorabl e Court may see for itself what Defendant has failed to
produce and how it has provided repetitive, rather than
appropriately responsive, docunents.”? Plaintiffs indeed arrived
at the hearing regarding their two notions arned with what they
represented was Bl ockbuster’s entire docunent production.

However, as in their briefing, they failed to identify for the
Court a single itemwhich they requested but did not receive from
Bl ockbuster.

More inportantly, Plaintiffs did not follow the Court’s
clear instructions on how to resol ve disputes over Plaintiffs’
docunent requests. This Court was explicit at the previous
di scovery hearing on June 14, 2006, when it told Plaintiffs they
woul d have to “pinpoint the [docunents] you really need here.”
6/14/06 H’'g Tr. at 47. Wiile Blockbuster clainms that it
produced an additional 6,736 pages of docunments previously
wi thhel d on the basis of confidentiality, Dft’'s Brf. at 6,
Plaintiffs never met and conferred with Bl ockbuster to pinpoint

whi ch docunments they still needed that Bl ockbuster had not

2 Plaintiffs reiterated later in their briefing that they
“woul d I'i ke an opportunity to provide the docunents to the Court
for its review and determ nati on of Defendant’s responsiveness.”
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produced.®* Nor did Plaintiffs file additional requests for
production by the August 11, 2006 deadline that the Court

est abl i shed.

B. The Anended Privilege Log

The Court also laid out a detailed roadmap to follow in
resol ving di sputes regardi ng Bl ockbuster’s privilege log. The
June 15 Order mandated that Bl ockbuster “shall provide plaintiffs
wi th an anended privilege log, including the titles of any
senders and receivers of each docunent included as privil eged, by
June 29, 2006.” To the extent that Plaintiffs found probl ens
with the amended privilege log, the Court ordered that the
parties nmeet and confer on “any specific requests as to docunents
listed in defendant’s privilege log, by July 28, 2006.”
Plaintiffs could file specific requests for docunents fromthe
anended privilege | og by August 11, 2006. As a final safeguard,
the Court ordered that “Defendant’s response to any requests for
docunents in the privilege log shall include a subm ssion of the
docunent for the Court’s in camera review”

Plaintiffs allege in their Third Mdtion to Conpel that

Bl ockbuster’s second anended privilege log* is deficient because:

3 The parties dispute who is to blame for their failure
to neet and confer, as ordered by the Court, by July 28, 2006.

4 Bl ockbuster actually anended its privilege |log tw ce.
Bl ockbuster’s first anended privilege I og, which it produced
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(1) it clainms the privilege wthout providing any explanation as
to why the information is privileged; (2) many of the individuals
listed on the log are not attorneys; (3) there is little or no
information as to what the docunent contains; and (4) Bl ockbuster
is yet to provide a single docunent listed in the privilege |og
or to conply with the Court’s order for in-canmera review.

As to Plaintiffs first three allegations, there has
been no dispute that each and every docunent on the anended
privilege log relates to Bl ockbuster’s investigation of the
Charges of Discrimnation filed with the EECC by Plaintiffs
Col eman and Terry. The anended privilege |og indicates that
either the senders and recipients of nost docunents it contains
are attorneys or other |egal personnel whose communi cations would
be privileged.® Each docunment is described in sufficient detai
for Plaintiffs to be able to challenge every instance of the
clai mof privilege.

Again, Plaintiffs did not follow the Court’s clear

pursuant to the Court’s order on June 29, 2006, contains only the
titles of |legal personnel. In a letter dated July 6, 2006,

Bl ockbuster informed Plaintiffs that all individuals whose titles
were not included were Bl ockbuster enpl oyees not enployed in

Bl ockbuster’s Legal Departnent. Bl ockbuster then produced a
second anended privilege on July 25, 2006 that included the
titles of all personnel.

5 Sonme docunents that appear on the privilege | og appear
to be non-privil eged docunents on which handwitten notes have
been nmade by Bl ockbuster’s Legal Departnent. Plaintiffs never
specifically chall enged these docunents.
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instructions as to how to chall enge the anended privilege | og.
They never net and conferred. They never made specific requests
for docunents on the anmended privileged | og. Thus,
unsurprisingly, because Plaintiffs never submtted specific
chal l enges of privilege calls to which Bl ockbuster could respond,

Bl ockbuster never filed any docunents in canera with the Court.

C. | nterrogatories

Inits June 15 Order, the Court granted Plaintiffs
| eave to “serve [up to 200] reconsidered and anended
interrogatories on defendant by August 11, 2006.”

Plaintiffs claimthat Bl ockbuster’s “failure” to
respond to their untinely® interrogatories is so “massive” that
its notion could be “several hundred pages w thout shedding |ight
on the real problem” Pl.’s Mot. to Conpel at 7. Instead of
describing with particularity the deficiencies of Blockbuster’s
responses, Plaintiffs attached to their briefing a forty-four
page deficiency |letter dated Septenber 13, 2006, which they sent
to Bl ockbuster’s counsel. This Court cannot do Plaintiffs work
for themby sifting through all forty-four pages to determ ne

which, if any, of the Bl ockbuster’s responses are truly

6 Bl ockbuster points out that Plaintiffs did not serve
their 118 reconsi dered and anended interrogatories until August
14, 2006. Bl ockbuster al so makes nmuch ado about havi ng been
served the interrogatories by fax instead of being “properly
served.” Dft’s Brf. at 9.



deficient.

The only specific interrogatories that Plaintiffs bring
to this Court’s attention are Interrogatories 29 and 30.
Plaintiffs maintain that Bl ockbuster’s responses to these two
interrogatories are “[p]erhaps, the nost blatant violation of the
spirit and intent of this Court’s Order.”

I nterrogatory 29 requests Bl ockbuster to provide the
job title, departnment, race, date of hire, and current enpl oynent
status of seventeen (17) individuals who are listed on
Bl ockbuster’s privilege log. However, the June 15 Order required
only that Bl ockbuster provide the “titles of any senders and
recei vers” of the docunents, and Bl ockbuster included such titles
on its anended privilege log. Interrogatory 30 asks Bl ockbuster
to provide a description of each individual’s know edge of
Plaintiffs’ clainms. Blockbuster responds that two of the
i ndi vi dual s have no such information and the rest have general
i nformation regardi ng Bl ockbuster’s investigation of Plaintiffs’
charges of discrimnation. Blockbuster’s responses are not
bl atant violations of the Court’s June 15 O der.

The controversy related to Plaintiffs’ remaining
interrogatories, and indeed all the still-festering discovery
di sputes in this case, appears to revolve around a nmenorandum
dated April 16, 2004, and purportedly authored by Cari-Ann

Ur banek, that references an “African-Aneri can Stores” nodul e t hat



Bl ockbuster clains to enploy for marketing purposes (the “Apri
16 Menp”).’” Plaintiffs have interpreted the April 16 Menp to
mean that Bl ockbuster has an explicit policy of “classification
of stores along racial lines.” See Pl.’s Interrogatory No. 2.
Thus, Interrogatory 1 asks Bl ockbuster to “indi cate whet her
Def endant | abels or has ever | abeled stores in predom nantly
white areas as ‘white’ or ‘regular’ stores, African Anerican
areas as ‘African Anerican’ or ‘Black’ stores, Hi spanic, etc.”
Bl ockbuster responds to such interrogatories that “it
does not have a policy to | abel stores by race based on the
| ocation or areas of the store,” but many of Plaintiffs’
subsequent interrogatories assune such a policy to exist.® Wen
Bl ockbuster then clains that Plaintiffs’ subsequent
interrogatories are irrelevant, Plaintiffs believe that
Bl ockbuster is playing “ganes of evasion.”
It is not the proper juncture for the Court to nmake any
determ nation as to the substance of the Bl ockbuster policy

enbodied in the April 16 Meno. However, as discussed further

! Al t hough neither party attaches a copy of the April 16
Meno to their briefing, Blockbuster’s discovery responses
indicate that the April 16 Meno pertained to the pronotion of the
novi e “You Got Served.”

8 Thus, for exanple, Interrogatory 2 asks for “the
reason(s) supporting [Blockbuster’s] decision for the
classification of stores along racial lines,” and Interrogatory 3

asks for “any studies or research that support dividing stores
and enpl oyees based on race.”



bel ow, the Court has already cautioned Plaintiffs that the nost
appropriate way to obtain information about the “African- Arerican
Stores” referenced in the August 16 Meno is likely through a
30(b)(6) deposition or a deposition of the author of the August
16 Meno herself, rather than though hundreds of witten

i nterrogatories.

In any case, Plaintiffs have not called to the Court’s
attention any particular interrogatories, other than
Interrogatories 29 and 30, to which they wish to conpel
Bl ockbuster’s response. Local Rule of Cvil Procedure 26.1(b)
requires that “[e]very notion pursuant to the Federal Rules of
G vil Procedure governing discovery shall identify and set forth
verbatim the relevant parts of the interrogatory.” Plaintiffs
have run afoul of both the technical requirenments of this rule as
well as its underlying policy. Local rule 26.1(b) is clearly
designed to force parties to bring into sharp focus the
particul ar discovery disputes that they want a court to resol ve.

See, e.qg., Gider v. Keystone Health Plan Cent., 2004 U.S. D st.

LEXI S 9014, at *16-17 (E.D. Pa. 2004) (“[l]t is incunbent on
plaintiffs to provide the court with the exact |anguage of each
interrogatory and request for production of documents so that we
are able to assess defendants’ conpliance with each request.”).
O herwi se, courts are left to wade through a norass of paperwork

t hat bogs down judicial resources. See AT&T Corp. v. Universal




Communs. Network, Inc., 1999 U S. Dist. LEXIS 5651, at *2-3 (E. D

Pa. 1999) (“Plaintiff has failed to conply wwth the Court's Local
Rule 26.1(b), with the result that it is necessary to exam ne
numer ous documents, including a lengthy affidavit, in order to
obtain at | east sonme vague idea as to what the discovery dispute

is all about.”)

D. The 30(b)(6) Deposition

In its June 15 Order, the Court granted Plaintiffs “leave to
take the deposition of the author of the April 16, 2004
Menmor andum from t he Product and Marketi ng Departnent of
Bl ockbuster to ‘ African-American Stores,’ and/or a Rule 30(b)(6)
deponent .”

Plaintiffs have not yet taken such a deposition because
they appear to believe they are entitled to | earn everything
about the April 16 Meno through interrogatories before taking it.
This Court nade clear to Plaintiffs at the June 14, 2006 heari ng
that “you can’t get all that information through interrogatories
[ because] the systemisn't really ready for that.” 6/14/06 Hr'g
Tr. at 47.

Plaintiffs also fear that “by requiring Plaintiff to
obtain the information [about the April 16 Menob] through a
30(b)(6)” deposition, “Defendant is hoping to avoid answering the

interrogatories and differing [sic] to a corporate representative
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who is unlikely to have the requested information at the
deposition.” This fear is unfounded. |ndeed, the very purpose
of the rule’s forcing a corporation to designate a deponent to
testify regarding particular matters is to “curb the ‘bandying’
by which officers or managi ng agents of a corporation are deposed
in turn but each disclains know edge of facts that are clearly
known to persons in the organization and thereby to it.” Fed. R
C. P. 8 30(b)(6), cnt

The Third G rcuit has held that “when a wtness is
desi gnated by a corporate party to speak on its behal f pursuant
to Rule 30(b)(6), ‘producing an unprepared wtness is tantanount
to a failure to appear’ that is sanctionable under Rule 37(d).”

Bl ack Horse Lane Assoc., L.P. v. Dow Chem Corp., 228 F.3d 275,

304 (3d GCr. 2000). Thus, the designated deponent has a “duty of
bei ng knowl edgeabl e on the subject matter identified as the area

of inquiry.” Jurinex Kommerz Transit GMB.H v. Case Corp.

2005 U.S. Dist. LEXIS 2827 at *8 (D. Del. 2005). A corporation
must “prepare its sel ected deponent to adequately testify not
only on matters known by the deponent, but also on subjects that

the entity should reasonably know.” SmthKline Beecham Corp. v.

Apotex Corp., 2004 U S. Dist. LEXIS 8990 at *5 (E.D. Pa. 2004).

Bl ockbuster clearly offered to produce Ms. U banek, the
aut hor of the April 16 Menob. Such a deposition offered

Plaintiffs an excellent opportunity to | earn additional
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i nformati on about the April 16 Meno and advance the Plaintiffs’
case. Plaintiffs squandered this opportunity.

Bl ockbuster also offered to produce a 30(b)(6) deponent
wi th know edge of Bl ockbuster’s nodul e-based nmarketing schene.
However, Bl ockbuster did not provide the nanme or position of the
30(b)(6) deponent it had offered to produce. Rule 30(b)(6)
clearly contenpl ates that a corporation “designate” a person who
consents to testify on its behalf. Blockbuster’s failure to
designate a particul ar deponent made it difficult for Plaintiffs

to prepare for such a deposition.

E. Conpany Statistics

Plaintiffs also claimthat Bl ockbuster has “refused to
provi de any docunents, information, or statistics related to any
ot her enpl oyees of the Conpany.” Pl.’s Mdt. to Conpel at 15.

They cite the case of McDonnell Douglas Corp. v. Geen, 411 U S

792, 804-5 (1973), in support of their argunment that Bl ockbuster
nmust provide such di scovery.

In McDonnell, the United States Suprenme Court held that
“statistics as to petitioner’s enploynent policy and practice may
be helpful to a determ nation of whether petitioner’s [adverse
enpl oynent action] conforned to a general pattern of
di scrimnation against blacks.” 411 U S. at 805. Wile the

Suprene Court cautioned that “such general determ nations, while

12



hel pful, may not be in and of thenselves controlling as to an

i ndi vidualized hiring decision, particularly in the presence of
an otherwi se justifiable reason for refusing to rehire,” id. at
805 n. 19, in a later case the Suprene Court held that *“gross
statistical disparities” alone may, in certain cases, constitute

prima facie proof of discrimnation. Hazelwod School Dist. v.

United States, 433 U. S. 299, 307-08 (1977).

Statistics regarding racial disparities in
Bl ockbuster’s enpl oynent practices are clearly relevant and
di scoverable. Here, however, Plaintiffs have left it to the
Court to guess which of their requests are relevant to such
“statistics.” Because they have not specified which of their
hundreds of discovery requests seek such “statistics,” they have
made it inpossible for the Court to decide the nerits of any
particul ar discovery request.® See Local Rule 26.1(b).

As di scussed above, even if the Court could on its own
identify which requests seek the relevant “statistics,”

Plaintiffs failure to abide by the Court’s June 15 Order is al one

° I nterrogatory 14 presumably seeks such statistical
di scovery when it asks for “the Defendant’s enpl oyee profile,
speci fying nane, date of hire, date of term nation or resignation
and race of each enployee, at any of the stores in which the
Plaintiffs were enpl oyed from January 2003 until store closing or
the present if store is currently in operation.” Simlarly,
Interrogatory 17 asks for “the present nunber of African American
enpl oyees and the nunmber of white or Caucasi an enpl oyees in each
j ob category at each facility operated by the Defendant in
Eastern Pennsyl vani a.”
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sufficient reason to deny Plaintiffs’ notion to conpel a response

to such requests.

F. Concl usi on
Thus, for the reasons set forth above, the Court will

deny Plaintiffs’ Third Mdtion to Conpel D scovery and for Costs.

[11. MOTI ON FOR DI SCOVERY EXTENSI ON

Plaintiffs have al so brought their second Mdtion for
Ext ensi on of Discovery Deadline. 1In it, they argue essentially
that whil e Bl ockbuster “has been able to obtain all of the
i nformati on necessary for their defense” through discovery that
was “extensive and covered every aspect of Plaintiffs |lives,”
Plaintiffs “have yet to obtain any substantial dicovery as a
result of Defendant’s defiance.” Defendants respond that
“Plaintiffs have had anple opportunity to pursue discovery” and
“have denonstrated that extensions of discovery are fruitless.”

At this juncture, the Court finds that an extension of
the discovery deadline in this case is warranted to all ow
Plaintiffs to fine-tune their discovery requests and for the
parties to resolve their outstanding disputes, so that the case
can ultimtely be decided on its nmerits. The Court wll grant
Plaintiffs’ Mtion for Extension of D scovery Deadline.

An appropriate order will be entered.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TYRA COLEMAN, et al ., E Cl VIL ACTI ON
: NO. 05-4506
Pl aintiffs,
V.

BLOCKBUSTER, | NC.

Def endant .

ORDER

AND NOW this 11th day of October, 2006, upon
consideration of Plaintiffs’ Third Mdtion to Conpel Discovery
(doc. no. 65), Plaintiffs’ Second Mdtion for Extension of Tinme to
Conpl ete Discovery (doc. no. 66), and Defendant’s Response in
Qpposition thereto (doc. no. 68), and upon hearing oral argunent
fromthe parties, it is hereby ORDERED that Plaintiffs’ Third
Motion to Conpel Discovery (doc. no. 65) is DEN ED and
Plaintiffs’ Second Mdtion for Extension of Tine to Conplete
Di scovery (doc. no. 68) is GRANTED

| T 1S FURTHER ORDERED t hat :

1. Plaintiffs are granted | eave to resubmt specific

di scovery requests in the formof interrogatories

and/ or requests for the production of docunents by
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Novenber 10, 2006;

2. Def endant shall respond to plaintiffs’ discovery
requests by Novenber 27, 2006

3. Thereafter, the parties shall neet and confer, at a
time and place agreed to by the parties, as to any
out standi ng di scovery requests of plaintiffs and as to
any specific requests as to docunents listed in
defendant’ s second anmended privil ege | og by Decenber
11, 2006;

3. Plaintiffs may then request that the Court rule on
specific discovery itens in dispute.® The Court will
at that tinme al so determ ne whet her appoi ntnent of a
speci al discovery nmaster is appropriate in this case.
See Fed. R C.P. § 53;

4. At any tinme, Plaintiffs may notice the deposition of
Cari-Ann U banek and/or a Rule 30(b)(6) deponent in
conformty with the requirenents of Rule 30(b)(6).

Def endant’ s designation in response to any Rule
30(b)(6) notice of deposition shall also conply with
Rul e 30(b)(6), including the identification of the name

and position each designee;

10 No such notion regardi ng discovery shall be entertained
unless it is certified that the parties have net and conferred in
person and di scussed each of the specific itens that plaintiffs
have requested and that remain in dispute.
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5. Once discovery is conpleted, the Court shall provide a
briefing schedule for the filing of notions of summary
j udgnent .
| T 1S FURTHER ORDERED that all requests for sanctions
are DENI ED wi t hout prejudice but may be reasserted at the

conpl etion of discovery.

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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