IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DARRYL LEE BROWN, SR ) ClVIL ACTI ON
. :
KI MBERLY APONTE, et al. E NO. 06-2096

MVEMORANDUM AND ORDER

McLaughlin, J. Cct ober 3, 2006

The plaintiff in this matter has filed requests for
default judgnent against the two remaining defendants in this
matter, Continortgage Corporation (“Continortgage”) and the First
Nat i onal Bank of Chicago (“First National Bank”). This Court
will deny the plaintiff’s requests. In addition, because the
plaintiff’s clains against these two renmai ni ng defendants are
identical to those this Court has already dismssed in ruling on
ot her defendants’ notions to dismss, this Court will dismss
these remaining clains with prejudice for failure to state a
claim

The plaintiff here, an inmate at SCl - Cunberl and

proceeding pro se but not in forma pauperis, filed this action on

May 18, 2006, against thirteen defendants, including three
Pennsyl vani a state judges, several assistant district attorneys
and other state officials, and three financial institutions,

First National Bank, Contnortgage, and National Mortgage Co.



This is the plaintiff’s fifth civil lawsuit filed in this Court
since 2002, the four prior lawsuits all having been dism ssed for
failure to state a claimor failure to prosecute.

The plaintiff’s conplaint is lengthy and difficult to
understand, but it essentially brings two clainms: 1) that the
three judicial defendants violated 42 U.S.C. 8§ 1983 and the Fifth
and Fourteenth Amendments of the Constitution by failing to hold
pronpt hearings to vacate certain judgnents and to return
unspecified property to the plaintiff; and 2) that all defendants
commtted a breach of contract by failing to honor various
security agreenents under the Uniform Commercial Code, including
at least one that the plaintiff alleges to have perfected in a
| egal simulacrumof hinself. Conpl. T 34, 55, 65, 88, Counts 1-
15. Wth respect to several of these security interests, the
plaintiff alleges that he has obtained judgnents to which he has
assi gned a value of one hundred billion dollars each. The
plaintiff contends that the defendants’ failure to honor these
security interests entitles himto over ten mllion dollars in
damages for each violation. Conpl. 1Y 30, 49, 62, 68, 82, 98,
Counts 1-15.

El even of the thirteen defendants were validly served
wi th process and noved to dismss. The Court granted these
notions on August 31, 2006, finding that the all eged security

interests were signed by the plaintiff only and therefore could



not be the basis for a breach of contract claimand that the
plaintiff had failed to state a claimfor constitutional
vi ol ati ons.

The plaintiff has now filed a request for a default
j udgnment upon the remaining two defendants, Continortgage and
First National Bank. The plaintiff previously requested a
default against Continortgage in July 2006. The Court denied
this request inits Order of July 31, 2006, because the plaintiff
had not validly served Continortgage by restricted delivery as
requi red under Pennsylvania Rule of G vil Procedure 403,
incorporated into the Federal Rules of Cvil Procedure by Rule
4(h) and 4(e)(1). The plaintiff states in his Praecipe for
Default Judgnent that he subsequently re-served Continortgage by
restricted delivery on August 8, 2006. The nost recent affidavit
of service for defendant First National Bank of Chicago (Docket
No. 39) also indicates service by restricted delivery.

The plaintiff’s request for a default judgnment wll be
denied and the plaintiff’'s remaining clainms dismssed. The only
federal clainms in the plaintiff’s conplaint were his 8§ 1983 and
constitutional clains against the judicial defendants. These
claims were dismssed by the Court in its Oder of August 31,
2006. As stated in that Order, the plaintiff’s allegations that
t he defendant judges failed to hold a pronpt hearing on alleged

violations of his security agreenments and failed to issue a



judgnment in his favor (Conpl. Y 202, 228, 264) do not state a
claimunder 8§ 1983 or the Fifth or Fourteenth Amendnents to the
Constitution. Moreover, even if such clains were cognizabl e
under 8 1983 or the Constitution, they would be barred by

judicial immunity. Azubuko v. Royal, 443 F.3d 302 (3d Gr. 2006)

(uphol ding dism ssal of § 1983 clainms for damages agai nst state
judges for actions taken in prior |awsuits).

Havi ng previously dism ssed the only federal clains in
the plaintiff’s lawsuit, this Court may decline to exercise
suppl enmental jurisdiction over the plaintiff’s remaining state
| aw cl ai nrs agai nst Continortgage and the First National Bank of
Chicago. 28 U S.C. 8§ 1367(c)(2). In determ ning whether to
decline jurisdiction the Court must consider and weigh “the
val ues of judicial econony, convenience, fairness, and comty.”

Carnegie-Mellon Univ. v. Cohill, 484 U S. 343, 350 (1988). |If

the Court declines jurisdiction and di sm sses the case, however,
the di sm ssal nust be without prejudice. |[d.

Here, there is no benefit to judicial econony,
conveni ence, fairness or comty in declining to exercise
jurisdiction. The plaintiff’s clainms against Continortgage and
the First National Bank of Chicago are essentially identical to
t hose al ready di sm ssed agai nst defendant National Mortgage Co.
for failure to state a claim Declining to exercise jurisdiction

and allowing the plaintiff the opportunity to re-file these



claims in state court wll serve neither judicial econony nor
comty, but instead will nerely burden the state courts with
meritless clains that could be resolved now Simlarly,
conveni ence and fairness to the remaining defendants woul d be
best served by this Court ruling on the nerits of the plaintiff’s
cl ai ms.

The three financial defendants in this suit —
Conti nortgage, the First National Bank of Chicago, and Nati onal
Mortgage Co. — are alleged to have been sent notices by the
plaintiff informng themthat the plaintiff was the owner of
several different parcels of real property in Philadel phia in
whi ch he had obtained security interests. The notices allegedly
demanded the return of these properties to the plaintiff,
apparently on the ground that the plaintiff’s security interest
gave the plaintiff a superior claimto the properties. The
notices also told the financial institutions that unless they
responded to the plaintiff’s claimthey woul d be deened to have
submtted to a “contractual obligation.” On the basis of the
financial institutions’ failure to respond and the | egal maxi m
that “silence equals consent,” the plaintiff alleges the
institutions are responsible for breach of this “sel f-executing”
contract and infringenent of the plaintiff’s security interest in

the properties. Conpl. Y 143-153, 155-165, 167-177.



As found in this Court’s August 31, 2006, Order
di sm ssing these clains against National Mrtgage Co., these
allegations fail to state a claimfor breach of contract. The
plaintiff’s alleged security agreenents were not signed by any
def endants, nor under the facts alleged in the Conplaint can
defendants’ silence be construed as assent to the plaintiff’s
cl ai ns.

To forman enforceable contract, both parties nust

mani fest an intention to be bound by its terms. ATACS Corp. V.

Trans Wrld Conmm, 155 F. 3d 659, 665 (3d Cir. 1998) (applying

Pennsyl vania law). The “decisive inquiry in contract formation
is the ‘“manifestation of assent of the parties to the terns of
the promse and to the consideration for it.”” I1d., citing 1

Sanmuel WIlliston, A Treatise on the Law of Contracts 8 23, at 51

(Walter H E. Jaeger ed., 3d ed. 1957) and Restatenent (Second) of
Contracts 8 22 (1981). Silence will not constitute acceptance of

an offer in the absence of a duty to speak. Solis-Cohen v.

Phoenix Mut. Life Ins. Co., 413 Pa. 633, 635-36, 198 A. 2d 554,

555 (1964); Restatenent (Second) of Contracts 8 69 (1981).
Merely sending an unsolicited offer does not inpose upon the

party receiving it any duty to speak or deprive the party of its



privilege of remaining silent wthout accepting. Restatenent
8§ 69 cnt. a, c.!

Here, the plaintiff alleges only that he sent the
financi al defendants a notice denmanding that they transfer
certain property to himand warning that failure to accede to his
claimw thout “good cause shown (superior claim” would be deened
consent to a contractual obligation. This unilateral attenpt to
i npose a contractual obligation did not create a duty on the part
of the financial institutions to respond, and their nere silence,
in the absence of any intent by themto be bound, could not
create a valid contract. As the plaintiff’'s factual allegations,
even viewed in the light nost favorable to him fail to establish
the existence of a contract, the plaintiff has failed to state a
claimfor breach of that contract on the part of defendants
Conti nortgage or First National Bank.

When, as here, it becones apparent that a plaintiff’s
conplaint fails to state a claim a district court may dism ss
the claimsua sponte, if service has been made upon the
def endants and the plaintiff has had an opportunity to address

the deficiency. QOatess v. Sobolevitch, 914 F.2d 428, 430, 430

! Al t hough the plaintiff does not allege which
jurisdiction’s |aw applies to his clains, his conplaint alleges
that he is a citizen of Pennsylvania and filed the security
agreenents at issue in Pennsylvania with respect to property in
Pennsyl vania. The Court will therefore apply Pennsylvania |law to
hi s cl ai ns.



n.5 (3d Gr. 1990); see also Dougherty v. Harper’'s Magazi ne Co.

537 F.2d 758, 761 (3d Cr. 1976) (noting authority for sua sponte

dism ssal for failure to state a claim, citing 5 [now 5B] Wi ght

& MIller, Federal Practice and Procedure: Civil s 1357; cf.

Couden v. Duffy, 446 F.3d 483 (3d Cr. 2006) (upholding a sua

sponte grant of summary judgnment in favor of a non-noving
def endant where the grounds for dismssal were identical to those
for the noving defendants).

Here, both of the remaining def endants have been
validly served by mail sent restricted delivery, and the
plaintiff has had notice and opportunity to address whet her he
stated a valid contract claimin the briefing on the other
defendants’ notions to dismss. The plaintiff filed three
opposition briefs to those notions (Docket Nos. 28, 34, 37), al
of which addressed the validity of his contract clains. He also
had an opportunity to anmend his conplaint in response the
not i ons. Accordingly, the Court has authority to dism ss the

plaintiff’s clains sua sponte.

Dismssal for failure to state a claimis ordinarily
W thout prejudice to a plaintiff’s ability to anmend his conpl ai nt
unl ess anmendnent woul d be inequitable or futile. Gayson v.

Mayview State Hosp., 293 F. 3d 103, 202 (3d Gr. 2002). Here,

however, the Court finds allowing the plaintiff to anmend his

claimwould be futile because the essence of the plaintiff’s



claim- that he can create a contractual obligation by serving a
demand notice that says failure to respond will be construed as
consent — is sinply incorrect as a matter of black- letter
contract | aw.

The Court will therefore dismss wth prejudice the
plaintiff’s remaining allegations agai nst Continortgage and First

Nati onal Bank sua sponte for failure to state a claim

An appropriate Order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DARRYL LEE BROMN, SR. : CIVIL ACTI ON
V. :
KI MBERLY APONTE, et al . : NO. 06- 2096
ORDER

AND NOW this 3rd day of COctober, 2006, upon
consideration of the Plaintiff’'s Praecipes to Enter Default
Judgnent Pursuant to Federal Rule of G vil Procedure 55(a)
agai nst The First National Bank of Chicago and Cont nort gage
Cor poration (Docket Nos. 41 and 42), |IT IS HEREBY ORDERED t hat
the plaintiff’s Praecipes to Enter Default are DENI ED, and, it
appearing that the plaintiff has failed to state a cl ai magai nst
t hese defendants for the reasons set out in this Court’s prior
order of August 31, 2006 (Docket No. 40) and that allow ng the
plaintiff to amend his conplaint would be futile, IT IS FURTHER
ORDERED t hat this case shall be DI SM SSED W TH PREJUDI CE for the
reasons set forth in the acconpanyi ng nmenorandum

This case is cl osed.

BY THE COURT:

/s/ Mary A. MLaughlin

MARY A. McLAUGHLI N, J.



