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INTRODUCTION

Before the court for decision are the severed claims of fourteen plaintiffs (“Trial
Plaintiffs’), aleging that defendant, Unisys Corporation, breached its duties under the fiduciary
provisions of the Employee Retirement Income Security Act of 1974 (*ERISA”), 29 U.S.C. §
1001 et seq.* Plaintiffs seek declaratory, injunctive and other equitable relief.

At the request of the parties, and pursuant to 28 U.S.C.8 636(b)(2) and Fed. R.
Civ. P. 53, the Honorable Bruce W. Kauffman referred plaintiff’s claims for atrial and a Report
and Recommendeation to this court by Order dated July 15, 2005. (Doc. No. 8.) Tria
commenced on October 17, 2005 and testimony was heard through October 26, 2005. At the
request of the parties, closing arguments were presented on February 13, 2006, after the notes of
testimony were transcribed.

In accordance with Fed. R. Civ. P. 53(f), the court makes the following:

. FINDINGS OF FACT

A. Backaground

1 In September 1986, Sperry Corporation (“ Sperry”) and Burroughs
Corporation (“Burroughs’) merged to form Unisys Corporation (hereinafter referred to as
“Unisys’ or the “Company”). (N.T. 10/24/05 at 102.)

2. Prior to the merger, Sperry and Burroughs each provided their active

! Thefactual and procedural history of this case is extensive and has been recited in
detail in prior opinions. See In re Unisys Corp., 57 F.3d 1255, 1257-61 (3d Cir. 1995), cert.
denied sub nom., Unisysv. Pickering, 517 U.S. 1103 (1996); In re Unisys Corp., 2003 WL
252106, at *1-2 (E.D. Pa. Feb. 4, 2003); In re Unisys Corp., 957 F. Supp. 628, 631-32 (E.D. Pa.
1997); In re Unisys Corp., 837 F. Supp. 670, 672 (E.D. Pa. 1993), aff'd, 58 F.3d 896 (3d Cir.
1995).




employees and retirees with medical benefits under various benefit plans. After the merger,
Unisys continued to provide the pre-merger benefits under the separately established plans.
Those employees who previously worked for Burroughs received retiree medical benefits under
the Burroughs plan and those employees who previously worked for Sperry were provided retiree
medical benefits under the Sperry plans. Specifically, Burroughs retirees continued to receive
post-retirement medical benefits under the Burroughs Post-Retirement Medical Plan.
(Hereinafter the plan pursuant to which active employee medical benefits and retiree medical
benefits were provided is referred to as the “Burroughs Plan.”) See infra Finding of Fact No. 24.

3. Unisys subsequently created a new medical benefit plan for active
employees effective April 1, 1988 (the “Unisys Medical Plan”). (N.T. 10/25/05 at 187.)

4, Unisys also implemented a new Unisys Post-Retirement and Extended
Disability Medical Plan for employees who retired after April 1, 1989 (“Unisys PRM Plan”).
(N.T. 10/24/05 at 195-98; N.T. 10/25/05 at 187-88; Ex. D-261.) The Unisys PRM Plan had
different terms and costs than both the Sperry medical plans and the Burroughs Plan.

5. By letter dated October 30, 1992, Unisys announced to participantsin the
Company’ s post-employment medical plans that the medical plans for existing retirees would be
terminated and replaced by the Unisys Post-Retirement and Extended Disability Medical Plan
(“Unisys Plan”) effective January 1, 1993. (N.T. 10/24/05 at 225-26; Ex. P-176.) Under the
Unisys Plan, retirees were responsible for increasing levels of contribution until January 1, 1996,
after which time retirees were required to pay the full cost of their coverage under the plan.
Under the old medical plans, in contrast, the Company subsidized most or al of the cost of

premiums for retirees.



6. Presently before the court for disposition are the Trial Plaintiffs' claims
that the Company breached its fiduciary duties under sections 404(a) and 502(a)(3) of ERISA, 29
U.S.C. 88 1104(a) and 1132(a)(3), to participants of the Burroughs Plan.

B. The Parties and Relevant Company Per sonnel

7. The Tria Plaintiffs are: Theodore F. Botzum, Mary Castorani, Ernestine
Diloreto, Eugene and Genevieve Endress, Dennis Gallagher, Henry and Gloria Geneva, Elihu
and Annalee Ginsberg, Howard and Lillian Hansell, Vernon Horshaw, Helen Peterman, Robert
and Elizabeth Schieman, Ruth Stringer, Anne Walnut, and Thomas and Theresa Y eager. Anne
Walnut is the surviving spouse of Francis Walnut.

8. Michael Blumenthal was the Chief Executive Officer of Burroughs and
later Unisys. (N.T. 10/24/05 at 13.)

9. From the time of the merger in September 1986 through 1988, Unisys
retained benefits professionals from Burroughs and Sperry in two parallel human resources
organizations reporting to Senior Vice President of Human Resources Richard Bierly. The
individuals who remained responsible for the Burroughs benefits plans were Thomas McKinnon,
Mary Massman, Al Robbins and William Geary, while the individual s responsible for the Sperry
benefits plans were Michael Losey and Thomas Penhale. (N.T. 10/25/05 at 184-86.)

10. Mr. Bierly was the highest ranking human resources executive in the
Company from March 1983 through July 1988, reporting directly to the Chief Executive Officer.
(N.T. 10/24/05 at 12-15.) Mr. Bierly was responsible for managing al human resources
functions of the Company, including compensation, all benefit plans, employee relations,

management development and employee communications. (N.T. 10/24/05 at 18.) He had two



primary direct reports, Thomas McKinnon and Michael Losey. (N.T. 10/25/05 at 184.) Mr.
Bierly retired from the Company in 1990. (N.T. 10/24/05 at 15.)

11.  Jack Blainereplaced Mr. Bierly as Vice President of Human Resources for
the Company in 1988. (N.T. 10/24/05 at 84.)

12. Michael Losey was a Vice President who oversaw Sperry benefits and
programs at Sperry and Unisys. (N.T. 10/25/05 at 184.) Mr. Losey reported to Mr. Bierly. (N.T.
10/25/05 at 184.)

13. Thomas Penhale was hired by Sperry in 1974 and became the head of
benefits and compensation for Sperry’s Univac divisionin 1981. (N.T. 10/25/05 at 183.) In
1985, he was appointed staff Vice President of Sperry and was in charge of compensation
programs. (N.T. 10/25/05 at 183-84.) After the merger, Mr. Penhale was appointed staff Vice
President of U.S. Benefits Planning and held that position until 1995. (N.T. 10/25/05 at 184.)
From September 1986 through 1988, Mr. Penhal€’ s primary responsibilities were to oversee the
Sperry benefits programs and to lead the Sperry effort in integrating the Sperry and Burroughs
benefits programs into one Unisys program. (N.T. 10/25/05 at 185.) Following the merger, Mr.
Penhale reported to Mr. Losey on benefits-related issues. (N.T. 10/25/05 at 184.)

14. Mary Massman currently functions as the Director of the Company’s U.S.
Health and Welfare Benefits Programs and Planning and has worked in the human resources
department since 1982. (N.T. 10/24/05 at 100.) Ms. Massman began in the Burroughs
organization and worked on benefit plan design, communication of the benefit plans, and policies
and procedures for the human resources staff and employees. (N.T. 10/24/05 at 100-01.) Prior to

the merger, Ms. Massman reported to William Geary and later Al Robbins. (N.T. 10/24/05 at



102.) After the merger, Ms. Massman reported to Al Robbins and began reporting to Mr.
Penhale after 1987. (N.T. 10/24/05 at 102-03.)

15. Catherine March began employment with Burroughsin 1973 asan
administrative assistant in the quality assurance department. (N.T. 10/25/05 at 79.) In 1979, she
transferred to the human resources department and in April 1985, she was promoted to the
position of benefits coordinator in the human resources department of the Company’s Tredyffrin
facility. (N.T. 10/25/05 at 79-80.) From 1985 to 1988, Ms. March was the primary person
responsible for employee benefits administration for the Company’s Tredyffrin facility. (N.T.
10/25/05 at 80.) In October 1988, she was again promoted to a benefits manager position in the
Company’ s Blue Bell facility and in August 2000 she was appointed program manager for global
assignments, a position she continues to hold at the present time. (N.T. 10/25/05 at 79.)

16. Eloise Phillips began working for Burroughs in March 1966 and worked in
the personnel department from Fall 1966 until her retirement on March 23, 1990. (Ex. P-353 at
12-13, 18.) Part of Ms. Phillips' job responsibilities included counseling employees at the
Company’s Downingtown, Great Valley Labs, and Paoli facilities about their retirement benefits.
(Ex. P-353 at 23, 27, 47.)

C. The Burroughs Plan

17.  The Burroughs Plan was sponsored and administered by the Company and
provided medical benefits to active employees and retirees and their eligible spouses and
dependents. (N.T. 10/24/05 at 103.)

18. Effective October 1, 1983, Travelers Insurance prepared a group policy

booklet and certificate of insurance for the Burroughs medical plan for retired employees. (N.T.



10/24/05 at 236-38; Ex. D-3.) At that time, Burroughs group insurance policies were provided
by Travelers Insurance. Burroughs later terminated the insurance policy with Travelers, but
continued the Burroughs Plan by self-insuring the retiree medical benefits. (N.T. 10/24/05 at
238.)

19. In October 1983, Burroughs published a benefits portfolio entitled “Y our
Benefits System” (the “Benefits Portfolio”) that contained summary plan descriptions (“SPDs’)
of various Burroughs benefit plans, such as medical, disability, life insurance, and dental. (N.T.
10/24/05 at 106-07; Ex. D-326.)

20. Included among the SPDs in the Benefits Portfolio was one that described
medical benefits pursuant to the Burroughs Plan. (Ex. D-326 at SUPP20639-SUPP20651.) This
SPD was updated in 1984 and again in 1985. (N.T. 10/24/05 at 109-12; Ex. D-326 at
SUPP20652-SUPP20666, SUPP20667-SUPP20688.) Each of these SPDs contains a provision
entitled “ Retiree coverage” which explains that qualified retirees under age sixty-five may
continue coverage under the Burroughs Plan by making monthly contributions and qualified
retirees over age sixty-five “are covered by a group plan which supplements Medicare and is paid
for by the Company.” (Ex. D-326 at SUPP20641, SUPP20654, SUPP20670.)

21. The1983, 1984, and 1985 Burroughs Plan SPDs contain reservation of
rights (“ROR”) provisions. See Ex. D-326 at SUPP20650, SUPP20663, SUPP20684. These
SPDs each contain a section with the heading “When coverage ends’” which provides, inter aia:
“While the Company does not expect to do so, it necessarily reserves the right to terminate or
modify the plan at any time, which will result in the termination or modification of your

coverage.” (Ex. D-326 at SUPP20650, SUPP20663, SUPP20684.)



22. Burroughs also published an SPD for benefits effective July 1, 1986 which
was intended specifically to provide retirees with information about their post-retirement medical
coverage. (N.T. 10/24/05 at 142-43; Ex. D-4.) On its cover, the booklet is entitled “Burroughs
Medical Plan for Retired Employees;” however, the official name of the plan listed in thisSPD is
the “Burroughs Medical Plan.” See Ex. D-4 at 36.

23. The retiree SPD aso contains an ROR provision. (Ex. D-4 a 28.) The
retiree SPD includes a section with the heading “When coverage ends’ which provides, inter aia:
“While the Company does not expect to do so, it necessarily reserves the right to terminate or
modify the plan at any time, which will result in the termination or modification of your
coverage.” (Ex.D-4at 28.)

24.  Although medical benefits for Burroughs active employees and retirees
were provided pursuant to the same plan with the same plan number, (N.T. 10/24/05 at 110, 139,
143-44), Burroughs at times referenced the plan covering retiree medical benefits as a separate
medical plan. See, e.q., Ex. P-46 at 046743 (October 1983 newsletter referencing
“improvementsin the retiree medical plan coverage), Ex. D-4 (the cover of the SPD that
specifically addresses retiree benefitsis entitled “Burroughs Medical Plan for Retired
Employees’ ); Ex. D-36 (Bierly cover letter describing the enclosed booklet as “the Burroughs
Medical Plan for retirees’); Ex. D-39 (memorandum announcing change to medical benefits for
retirees notes that prior changes to medical benefits for active employees “have not been applied
to the post-retirement medical plan”); N.T. 10/25/05 at 87 (Ms. March’s testimony describing the
retiree SPD as “the SPD for the retiree medical plan”); N.T. 10/25/05 at 197 (Mr. Penha€e's

testimony describing “the post-retirement medical plans for both” Sperry and Burroughs).



25. Burroughs periodically instituted changes to the Burroughs Plan for cost-
containment reasons by shifting some of the expenses from the Company to employees and
retirees. (N.T. 10/24/05 at 21-23.) See, e.q., Exs. D-14, D-16, D-31, D-39, D-325. For example,
changes instituted in September 1983 included, inter alia, decreasing the plan participants
reimbursement for specific procedures and increasing individua and family deductibles. (N.T.
10/24/05 at 21-22; Ex. D-14.)

26. However, at times, Burroughs described prospective changes to the
medical benefitsin positiveterms. (N.T. 10/24/05 at 54-55.) For example, when announcing
changes to the retiree medical benefits in September 1983, the company described certain “take-
aways’ but at the same time announced severa plan enhancements such as “expanded coverage
for alternatives to inpatient hospital care,” “added incentives,” and “improved lifetime maximum
medical coverage benefit.” (N.T. 10/24/05 at 21-22; Ex. D-14 at Attachment B.) See also Ex.
D-31 at 097241(memorandum to U.S. employees dated May 28, 1985 describes changes as “the
Burroughs Health Advantage because they give each of us advantages as we shop for health
care’).

27. In addition, in announcing the Company’ s new hospital admission review
and pre-certification program (“Call First”) in aMay 1985 memorandum distributed to
management, Mr. Bierly described the new program as follows: “We believe these are very
positive changes which provide employees with important new advantages.” (Ex. D-16.) The
implementation of the Call First program, however, was not well received by the Company’s
employee and retiree communities. (N.T. 10/24/05 at 214-16.) The Company received many

complaints about the program. (N.T. 10/24/05 at 215.)
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28. In November 1989, the Company distributed by first class mail aletter to
retirees who were receiving medical benefits under the Burroughs Plan which announced that it
was, inter alia, changing the participants prescription drug coverage effective January 1, 1990.
(N.T. 10/24/05 at 218-21; N.T. 10/25/05 at 206-07; Ex. D-39.) This change had the effect of
increasing the cost of prescription drugsto plan participants. (N.T. 10/24/05 at 218-21; N.T.
10/25/05 at 206-07; Ex. D-39.) The Company also received complaints about the change to the
prescription drug coverage. (N.T. 10/24/05 at 221.)

D. Distribution of Benefits Documentation

29. The retiree SPD was distributed to the homes of existing retireesin March
1986 and was made available to persons considering retirement at the local human resources
offices. (N.T. 10/24/05 at 40-41, 146-48; Massman Dep. at 176-77; Ex. D-36.) Anindividual
considering retirement was given a copy of the retiree SPD upon request. (N.T. 10/24/05 at 148.)
Because the Company was “never sure whether . . . [employees] had decided to comein and ask
about it before they retired,” if the employee enrolled in the Burroughs Plan upon retirement,
human resources would send the retiree a copy of the retiree SPD. (N.T. 10/24/05 at 148-49.)
Because employees at times decided not to retire after considering retirement, the Company
waited until it received from the employee an enrollment form that showed the employee had
actually retired and had completed paperwork to receive post-retirement medical benefits under
the Burroughs Plan before mailing the retiree SPD to the retiree. (N.T. 10/24/05 at 146, 150-51.)
In addition, the retiree SPD was included in information packets concerning voluntary retirement
incentive packages. (N.T. 10/24/05 at 146.) Theretiree SPD was also distributed to the local

human resources offices so that the retiree SPD was available to employees who requested a
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copy. (N.T.10/24/05 at 149.)

30.  The Benefits Portfolio was sent by first class mail to the homes of active
employeesin October 1983. (N.T. 10/24/05 at 108.)

3L Burroughs updated the Benefits Portfolio either by distributing new,
revised SPDs when there were mgjor changes or by distributing newsl etters entitled “Y our
Benefit System” for minor changes. (N.T. 10/24/05 at 112, 119-20.)

32. Burroughs distributed the “ Y our Benefit System” newsletters by mail to
the homes of employees from 1983 until 1986, prior to the merger. (N.T. 10/24/05 at 121-22,
128-38.) See Exs. P-46, D-26, D-29, D-357.

33. For example, a newsletter was distributed in March 1986 regarding a new
medical plan booklet. (Ex. D-357.) The newsletter instructed employees, inter alia, to replace an
obsol ete benefit plan booklet with a new booklet and to insert the new booklet into the
employee’s Benefits Portfolio. (Ex. D-357; N.T. 10/24/05 at 123.)

34.  TheYour Benefit System newsletters also were distributed to the human
resources staff at the time they were distributed to employees so that the staff would be able to
provide new hires with the most updated information. (N.T. 10/24/05 at 136.)

35. In 1984 and 1985 Burroughs distributed by first class mail to the homes of
its active employees a benefits statement that was personalized for each employee. (N.T.
10/24/05 at 158-62; Exs. D-27, D-28, D-76.) At the time the personalized annual benefits
statements were distributed, the Company was emphasizing “total compensation” because it was
concerned that employees considered compensation to be limited to salary. (N.T. 10/24/05 at

161.) The annual benefits statements were intended to reiterate to employees the value of the
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benefits the Company offered and provided a summary of the employee’s personal benefits
situation, including life insurance coverage and pension amounts. (N.T. 10/24/05 at 161, 164.)

36.  The personalized annual benefits statements contained a section which
provided: “Although the Company intends to continue the plans described in this statement
indefinitely, it cannot guarantee to do so and necessarily reserves the right to amend or terminate
them at any time.” (N.T. 10/24/05 at 165; Exs. D-27, D-28, D-76.)

37.  The personalized annual benefits statements were produced and distributed
for the years 1984 and 1985, but were no longer produced and distributed after the spring of
1986. (N.T. 10/24/05 at 231-33.)

38. In 1986, in connection with the enactment of the medical benefit
continuation provisions of the Consolidated Omnibus Budget Reconciliation Act of 1985
(“COBRA"), Burroughs communicated to its employees and human resources staff necessary
changesto its benefits plans. (N.T. 10/24/05 at 172, 176-77.) Burroughs was required to comply
with the newly enacted provisions of COBRA beginning in July 1986. (N.T. 10/24/05 at 169.)

39. In June 1986, Burroughs sent by first class mail to the homes of all
employees a letter describing Burroughs' new COBRA policy and enclosed a summary of
material modifications. (N.T. 10/24/05 at 176-79; Ex. D-41B.) By letter dated June 1986,
Burroughs also sent to all retirees a summary of material modifications to the Burroughs Plan.
(N.T. 10/24/05 at 190-92; Ex. D-45.) In June and July 1986, Burroughs distributed to the human
resources department memoranda which contained information concerning the Company’s
COBRA obligations when an employee’ s employment was terminated. (N.T. 10/24/05 at 173,

184; Exs. D-41B, D-41C.)
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40.  Aspart of itsobligations under COBRA, prior to the merger, Burroughs
had employees complete and execute a tri-part COBRA enrollment form when a COBRA event
occurred, including retirement. (N.T. 10/24/05 at 167-68, 171; Ex. D-20.) The employee was
given a copy of the form after executing it. (N.T. 10/24/05 at 171.)

41.  The COBRA enrollment form contains a provision above the signature
line by which the employee verifies that he has read and understood the statement of rights and
conditions on thereverse side. (N.T. 10/24/05 at 169-70; Ex. D-20.) The reverse side of the
form contains a provision entitled “When Coverage Ends’ which states, inter alia: “While the
Company does not presently intend to do so, it necessarily reserves theright to terminate its
health plans at any time which would result in the termination of any continued coverage.” (N.T.
10/24/05 at 170-71; Ex. D-20.) A provision entitled “Modification of Benefits’ on the reverse
side of the enrollment form also states: “Burroughs reserves the right to eliminate or modify any
of the benefits offered under its health plans. Such changes will aso be effective for individuals
enrolled under this continuation of coverage provision.” (N.T. 10/24/05 at 171; Ex. D-20.)

42. In April 1988, Unisys began using arevised COBRA enrollment form.
(N.T. 10/24/05 at 192-94; Ex. D-22.) The revised COBRA form contains an acknowledgment
directly above the signature line that the employee has read the reverse side of the form. (Ex. D-
22.) Thereverse side of the form contains a provision which states, inter aia: “All provisions
and limitations of the plan remain applicable. Unisys reserves the right to change or modify its
group health plans. Such changes will aso apply to your Continuation Coverage.” (Ex. D-22.)

The form aso provides that coverage will end when Unisys discontinues providing any group

health plan. (Ex. D-22.)
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43. In order to enroll in various retirement benefit plans, employees were
required to complete enrollment cards or forms. (N.T. 10/24/05 at 234-36.) The enrollment
form authorized the Company to deduct from the retiree’ s pension “any contribution which may
be required” or “the amount as may from time to time be determined.” Each of the Trial
Plaintiffs signed an enrollment form. (Exs. D-114 (Castorani), D-121 (DiLoreto), D-147
(Endress), D-192 (Gallagher), D-208 (Ginsberg), D-272 (Stringer), D-303 (Walnut), D-312
(Yeager), P-202 (Botzum), P-241 (Geneva), P-255 (Hansell), P-259 (Horshaw), P-262
(Peterman).)?

44.  The Benefits Portfolio, SPDs, “Y our Benefits System” newsletters, and
personalized benefits statements each had a similar graphic design asavisua indicator that the
documents were inter-related benefits documents. (N.T. 10/24/05 at 107-08, 120-21, 161.) See,
eg., Exs. P-46, D-4, D-26, D-27, D-28, D-29, D-76, D-326, D-357.

45, It was not the Company’ s practice to include an ROR provision in every
benefits document that was distributed to employees. (N.T. 10/24/05 at 105.) Generally, if
benefits information referred to amedical plan, the Company instructed employees to “put that
information with the plan and the reservation of rights was with the plan document.” (N.T.
10/24/05 at 105.)

46. Burroughs also offered its employees a retirement plan (“ Retirement
Plan”) and a401(k) plan that was known asthe “Best Plan.” (N.T. 10/24/05 at 115-16.) The

Retirement Plan was a vested benefit pension plan. (N.T. 10/24/05 at 116.) Burroughs reserved

2 Although the parties did not introduce at trial an enrollment form for Trial Plaintiff
Schieman, he acknowledged that he had signed various forms in connection with his enrollment
in the Burroughs Plan for retirement. (N.T. 10/21/05 at 105.)

15



the right to terminate the Retirement Plan and the Best Plan. (N.T. 10/24/05 at 116-18.)

E. Reduction of Staffing Levels

47.  When staffing levels did not coincide with the Company’ s desired
financial position, there were financial advantages to either laying off workers or encouraging
early retirement. (N.T. 10/24/05 at 88-90.)

48.  The Company could realize afinancia savingsif senior employees retired
or were laid off because their salaries were typically higher than that of junior employees. (N.T.
10/24/05 at 90-91.)

49. Mr. Bierly, the Company’ s highest ranking human resources executive
from March 1983 through July 1988, understood that information concerning retirement benefits
iscritical to an employee considering retirement. (N.T. 10/24/05 at 64.)

50. Communications to employees and retirees about benefits, including
special early retirement programs and specia voluntary layoff packages, were reviewed and
approved by the corporate human resources headquarters. (N.T. 10/24/05 at 67-68.)

51.  The Company’s human resources department worked to foster the belief
among employees that the Company was a good place to work. (N.T. 10/24/05 at 97.)

52. Periodically throughout the 1980s, Burroughs and, later, the Company,
offered voluntary retirement incentive programs in an effort to encourage employees over age
sixty to retire and to reduce the workforce. Such programs were referred to as“VRIPS’ or
voluntary layoff programs. (Massman Dep. at 157-58.) See N.T. 10/24/05 at 88. See also, e.q.,
Exs. P-25, P-31, P-53, P-85, P-93, P-114.

53. Themedical benefits offered to employees retiring pursuant to VRIPs were

16



the same as the benefits offered to regular retirees.

54. None of the Trial Plaintiffs retired pursuant to aVRIP. (N.T. 10/24/05 at
7.) However, VRIP documentation was distributed to eligible retirees and at |east some of the
Trial Plaintiffs recelved documentation related to VRIPs held in 1986 and 1989. See, e.q., N.T.
10/17/05 at 111-13 and Ex. P-85 (Mr. Gallagher received documentation related to aVRIP in
1986); Walnut Dep. at 42 and Ex. P-85 (Mr. Walnut received documentation and attended a
meeting about a 1986 VRIP); N.T. 10/18/05 at 136-38 and Ex. P-85 (Mr. Genevareceived
documentation and attended a meeting about 21986 VRIP); N.T. 10/19/05 at 108-09, 132-33 and
Ex. P-300 (Mr. Y eager received information concerning a 1989 VRIP).

F. Creation of the Unisys Medical Plan and the Unisys PRM Plan

55. In the spring of 1988, the Company announced the implementation of the
Unisys Medical Plan, anew medica benefits plan for all active employees, effective April 1,
1988. (N.T. 10/25/05 at 187.) See Finding of Fact No. 3. Before that time, the Company
maintained the preexisting, separate Burroughs and Sperry active employee medical plans. The
Company did not, at that time, merge its preexisting post-retirement medical plans.

56. In its communications to empl oyees about the Unisys Medica Plan, the
Company aso announced its intention to create asingle retiree medical planin 1989. (N.T.
10/25/05 at 187.)

57. Some time after April 1988, the Company began to focus on retiree
medical benefitsin response to changes proposed by the Financial Accounting Standards Board
(“FASB”) that would impact the way companies reported the costs of retiree benefits on their

financial statements. (N.T. 10/25/05 at 188-89.) The proposed FASB rule would have required
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the Company to report as aliability on its balance sheet the entire present value of the projected
cost of providing benefits over the lifetimes of retirees and their dependents. (Penhale Dep. at
95-96.) Thiswould have the effect of substantially increasing the recorded liabilities of the
Company. (Penhale Dep. at 95.) Asaresult, the Company began to develop plans to deal with
the proposed FASB rule. (N.T. 10/25/05 at 189.) See, e.g., Ex. P-130; N.T. 10/25/05 at 190-92.
58. For example, Mr. Penhale sent a memorandum dated August 23, 1988 to
the Company’ s Benefits Committee which proposed changes to post-retirement medical coverage
for future retirees with an effective date of January 1, 1989. (N.T. 10/25/05 at 189, 212; Ex. P-
130.) The proposed changes included a“grandfather” provision which would have permitted
employeesto retire with medical benefits under the existing retiree medical plans as late as June
1,1989. (N.T. 10/25/05 at 213; Ex. P-130 at 057052.) The purpose of the extended transition
period was to minimize a potentially significant exodus of retirees in a short-term period. (N.T.
10/25/05 at 213-14.) The Company considered this “ grandfather” provision because it was
concerned that the proposed changes to retiree medical benefits could cause a staffing problem if
certain critical people choseto retire prior to the January 1, 1989 effective date of the new retiree
medical plan. (N.T. 10/25/05 at 214-18.) Inthis August 23, 1988 draft memorandum, Mr.
Penhale stated that “a change of this magnitude can tip the scale for those who were considering
retirement and may accelerate their decision to do so in 1988 to take advantage of the more
generous provisions of the current Plans.” (Ex. P-130 at 057052.) The memorandum also
acknowledges that: “[i]f communicated properly, the implementation of the new Plan can be
utilized to complement the Company’ s manpower staffing requirements over the next several

months. The potential delay and/or change to Post-Retirement Medical coverage can be a
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powerful motivation to certain employees who have considered retirement and/or other careers,
but have not yet reached their final decisions.” (Ex. P-130 at 057055.) Ms. Massman was
involved in the editing of this memorandum. (Massman Dep. at 204-05.) The proposa was
ultimately sent to Mr. Blumenthal for his review and was revised to encompass changes to the
then-current retirees benefits. (N.T. 10/25/05 at 192.) The Company did not implement this
proposal.

59.  Aspart of the Company’s continuing effort to address the cost of retiree
medical benefits under the proposed FASB rule, Mr. Penhale drafted a confidential memorandum
dated December 20, 1988 for Jack Blaine, the newly-appointed Senior Vice President of Human
Resources (succeeding Richard Bierly), which proposed to Unisys Chief Executive Officer,
Michael Blumenthal, certain changes to the medical benefits of current and future retirees. (N.T.
10/25/05 at 185-86, 192, 225-33; Exs. P-124, P-141, P-143.) Mr. Penhale drafted the
memorandum because Mr. Blaine had an operations management background, rather than a
human resources background, and depended heavily on his staff for input on benefits issues.
(N.T. 10/25/05 at 192-93.) Ms. Massman and Mr. Losey aso contributed to the drafting and
editing of this memorandum. (N.T. 10/25/05 at 226.) The confidential memorandum was carbon
copied to other Unisys executives, Curt Hessler (Vice-Chairman), Lee Level (Treasurer), Ken
Miller (Secretary), and Jim Unruh (CFO). (N.T. 10/24/05 at 84; Ex. P-143.)

60. In drafting the December 20, 1988 memorandum from Mr. Blaine to Mr.
Blumenthal, Mr. Penhale wanted to provide information on the financial impact of the proposed
FASB rule and to aert Mr. Blumenthal that the Company could expect an adverse reaction if

changes were made to the benefits of existing retirees. (N.T. 10/25/05 at 194.) In the December
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20, 1988 memorandum, Mr. Penhale wrote: “Many retirees will undoubtedly suggest that when
they retired they felt their medical program would continue without change.” (Ex. P-143 at
074169.) Mr. Penhale based this statement on his experience in the Sperry organization and
anticipated that since Sperry had not, until that point, changed the benefits of existing retirees,
there could be an adversereaction. (N.T. 10/25/05 at 194.) However, it was possible that some
of the Burroughs retirees would aso contend that their medical benefits would not change during
retirement. (N.T. 10/25/05 at 233.) Although he anticipated an adverse reaction, Mr. Penhae
understood that the Company reserved the right to make changes to the retiree medical plans and
assumed that the employees and retirees knew the same because of the existence of the ROR
provision in various employee and retiree communications. (N.T. 10/25/05 at 194-95, 219.)

61. By confidential memorandum dated February 8, 1989, from Mr. Losey to
“Key Human Resources Staff,” Mr. Losey announced that the human resources department was
beginning to disseminate information about the new Unisys PRM Plan. (Ex. P-155.) In
explaining the implementation of the new plan, the memorandum notes that the Company
recognized “that post-retirement medical coverage is an important and valued benefit to
employees.” (Ex. P-155 at 074318.)

62.  The February 1989 Losey confidential memorandum also states under the
heading “ Should | Retire Now”:

Because the new Unisys Post-Retirement and Extended Disability Medical Plan

will require contributions greater than either of the predecessor Plans, we can

anticipate that some employees may view this situation as a reason to consider

retiring at thistime. Obvioudly, if someone is seriously considering retirement at

thistime anyway, or if they are eligible for the VRIP, the timing of the pos-
retirement medical transition could influence them to retire now.
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However, if an employeeis not seriously considering retirement prior to the

announcement of the new Unisys Post-Retirement and Extended Disability

Medical Plan, we should carefully caution them not to give unusual weighting to

the issue now.

Retirement is an important decision. Short-term influences should be cautiously

evauated. With the information shared here and planned with the introduction of

the new Plan, we know you also can help employees understand that the new Plan

will continue to provide meaningful health-care protection for them and their

family at a reasonable cost.
(Ex. P-155 at 074320.)

63. In February 1989, the Company announced to its employees that it was
implementing the new Unisys PRM Plan for employees who retired after April 1, 1989. (N.T.
10/24/05 at 195-97; Ex. D-261.)

64.  The Company announced the implementation of the Unisys PRM Planin a
February 1989 memorandum from Mr. Blaine to all employees who were eligible to retire at that
time. (Ex. D-261; N.T. 10/24/05 at 201-04.) The February 1989 Blaine memorandum was
drafted by Mr. Penhale with contributions from Ms. Massman. (N.T. 10/24/05 at 195; N.T.
10/25/05 at 201.)

65.  The February 1989 Blaine memorandum described the new Unisys PRM
Plan and informed employees that those who retired after April 1, 1989 would only be eligible to
participate in that plan. (N.T. 10/24/05 at 198; N.T. 10/25/05 at 201; Ex. D-261.) The
memorandum further informed eligible employees that medical coverage under the Burroughs or
Sperry post-retirement medical plans was available only for those who retired and began

participating in the plans on or before April 1, 1989. (N.T. 10/24/05 at 198; N.T. 10/25/05 at

201-02; Ex. D-261.)
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66.  The February 1989 Blaine memorandum acknowledged “that post-
retirement medical coverageis an important and valued benefit” and stated that the purpose of
the memorandum was to provide information so that recipients could “review the differences
between the Unisys [PRM] Plan and the Sperry or Burroughs Post-Retirement Medical Plans.”
(Ex. D-261)

67.  The February 1989 Blaine memorandum has four attachments.
Attachment 1 is a summary of the Unisys PRM Plan. The “Plan Termination/Revision” section
of Attachment 1 provides: “Aswith other benefit programs, the Company reserves the right to
change or terminate the Unisys Post-Retirement and Extended Disability Medical Plan. Should
the Plan be terminated, coverage for al participants would end.” (Ex. D-261, at p. 3 of
Attachment 1.)

68.  Attachment 4 of the February 1989 Blaine memorandum is a comparison
of the Unisys PRM Plan, the Burroughs Post-Retirement Plan and the Sperry Post-Retirement
Plan. (Ex. D-261.) The comparison chart shows, inter alia, that premiums under the Burroughs
Plan would be less than under the Unisys PRM Plan. Compare Ex. D-261, at p.3 of Attachment
4 with Ex. D-261, at p. 1 of Attachment 2. The comparison of the various retirement medical
plansin Attachment 4 does not contain areservation of rights clause.

69. On February 14, 1989, the Company distributed an internal
communication to employees viaits “NEWSNET” system regarding the Unisys PRM Plan. (EXx.
P-157.) This update noted “the importance of ongoing medica coverage to those who are
eligible for retirement” and explained that an information package had been mailed to the homes

of eligible participants. (Ex. P-157 at 660357.) The communication reiterated that “[t]hose who
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begin participation for post-retirement medical coverage after April 1, 1989, will be allowed to
participate only” in the Unisys PRM Plan. (Ex. P-157 at 660357.) This communication does not
contain an ROR provision.

70.  The Company informed employeesthat if they retired before the effective
date of the new retiree medical plan, they could retire with medical benefits provided under the
Burroughs Plan or the Sperry retirement medical benefits plans. (N.T. 10/25/05 at 213; Penhale
Dep. at 78-80.) The Company wanted to give employees who were eligible for retirement the
option to retire with medical benefits provided under the Burroughs Plan, the Sperry retiree
medical plans, or the Unisys PRM Plan because the Company realized that the specific retiree
medical plan which provided retiree medical benefits could have been afactor to some
individuals considering retirement. (N.T. 10/24/05 at 200.)

71. Retiree medical benefits provided under the Unisys PRM Plan would
require greater contributions on the part of the retiree and would have different coverages. (N.T.
10/24/05 at 200, 206-07.) The lower contribution levels for benefits coverage under the
Burroughs or Sperry post-retirement medical plans than under the Unisys PRM Plan were a
tangible benefit to an employee who retired before April 1, 1989. (N.T. 10/25/05 at 204-05.)

72.  The Company was aware that employees were electing to retire by March
31, 1989 in order to receive retiree medical benefits under the Burroughs Plan or the Sperry
retiree plans rather than under the new Unisys PRM Plan. See, e.q., N.T. 10/25/05 at 240-41.

73. Employees who requested a pension benefit estimate in connection with
retirement effective April 1, 1989, received a memorandum from Corporate Benefits Programs &

Planning which attempted to closely approximate the employee’s potential retirement income.
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(Ex. P-156.) This memorandum stated: “ As you requested, enclosed is an estimate of the benefit
you would receive under the Unisys Pension Plan, if you elect to retire effective April 1, 1989 to
take advantage of the opportunity to enroll in the applicable Burroughs or Sperry Post-Retirement
Medical Plan.” (Ex. P-156.)

74. By letter dated February 8, 1989, the Company also announced a 1989
Voluntary Retirement Incentive Program (the “1989 VRIP”). (Ex. P-148, P-154; Ex. D-37.) The
1989 VRIP provided certain pension enhancements for eligible employees who chose to retire
prior to March 31, 1989. The Company imposed aMarch 15, 1989 deadline for participation in
the VRIP and noted that it was “a one-time opportunity.” (Ex. P-154 at 009959.)

75.  The Company mailed to the homes of eligible employees a package of
information concerning the 1989 VRIP. (N.T. 10/24/05 at 208-11.) The section “Post-
Retirement Medical Plan” of the 1989 VRIP documentation notified the potential retirees that if
they retired prior to April 1, 1989, they would be eligible to participate in either the respective
Burroughs or Sperry post-retirement medical plans, but if they retired after April 1, 1989, they
would only be eligible to participate in the Unisys PRM Plan. (N.T. 10/24/05 at 209; Ex. D-37 at
009984.) This section aso informed potential participantsin the 1989 VRIP: “As with other
benefit programs, these provisions are subject to change in the future with respect to Plan design
and contribution levels.” (Ex. D-37 at 009985.)

76. In early February 1989, Mr. Blaine sent a memorandum to Unisys
management about the need to reduce the Company’ s staffing levels and encouraged managers to
post information about the 1989 VRIP. (Ex. P-151.) The memorandum also encouraged

managers to meet with human resources representatives “to discuss establishing alocal voluntary
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reduction in force program.” (Ex. P-151.) Mr. Blaine informed management “[t]o the extent
these steps fall short of meeting business objectives, involuntary workforce reductions may also
be necessary.” (Ex. P-151.)

77.  Thedocumentation dated February 1989 used to train human resources
staff about the 1989 VRIP contains a section on post-retirement medical benefits. (Ex. P-153 at
101855-101867.) The materials contain a comparison of the costs to retirees of participation in
the Burroughs, Sperry and Unisys PRM medical plans, but does not mention the Company’ s right
to increase costs or terminate the Burroughs Plan. Seeid.

78.  The Company held group meetings in various locations for employees who
were considering retirement prior to April 1, 1989 and who would receive retiree medical
benefits under the existing retiree medical plans and retirees who would receive retiree medical
benefits under the new Unisys PRM Plan. See Ex. P-192 (tape recording of meeting in Chicago,
[linois during which human resources representative advises employees that if they retired
before the effective date of the new Unisys PRM Plan, they would secure Burroughs retiree
medical benefits throughout their retirement).

G. | mplementation of the Unisys Plan

79. In early 1992, then CEO James Unruh, successor to Mr. Blumenthal,
approved the decision to terminate the Burroughs Plan and the Sperry plans and replace the
medical benefits coverage with the Unisys Plan. (N.T. 10/25/05 at 208.)

80. In 1992, the human resources staff, including Ms. Massman, created a
guestion and answer memorandum to assist human resources staff in answering questions from

employees about the implementation of the Unisys Plan. (Ex. P-175; N.T. 10/25/05 at 66-67.)
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The memorandum included questions that the Company anticipated would be frequently asked
by employees and also included proposed answers. (N.T. 10/24/05 at 64.) For example, the
memorandum includes the following anticipated questions: “| thought my medical coverage and
contributions would stay in effect for life,” *Can Unisys legally make such a change,” “How can
they change my benefits,” “1 worked for _ for many years and they said my benefits would
not change. How can they make these changes now,” “How can the Company make such drastic
changes to medical coverage? When | retired _ years ago, the information the Company gave
me didn’t indicate that the Company could make a change like this,” and “| have aletter saying
my benefits wouldn’t change for my lifetime. | am going to see alawyer about keeping my
current benefits.” (Ex. P-175 at 057439-057440.) The prepared response to each of these
guestions cites the existence of the ROR clause. Seeid.

81. In November 1992, the Company announced that it was terminating the
plans under which it had provided medical benefits to retirees (including the Burroughs Plan),
phasing out the Company’ s premium subsidy over athree-year period, and replacing its plans
with a plan under which retirees ultimately would pay the full cost of coverage. (N.T. 10/25/05
at 207-08.)

H. Employees Under standing of Benefits

82. Generally, human resources staff members, as opposed to the
management of the human resources department, counseled employees individualy and in
groups on benefits related issues. (N.T. 10/24/05 at 48-49.)

83. Some of the Company’ s locations were large enough to support a human

resources representative. (N.T. 10/25/05 at 22.) Human resources representatives could perform
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multiple human resources functions, such as employee hiring and enrollment, and processing
retirements. (N.T. 10/24/05 at 246.)

84. Some of the Company’ s larger facilities had a human resources staff
member whose primary responsibility was employee benefits administration. (N.T. 10/25/05 at
80.) Such facilities might also have human resources generalists who were supposed to refer
employees to the employee benefits administrator for information regarding employee benefits.
(N.T. 10/25/05 at 81.)

85. In some of the Company’s smaller facilities, an administrative employee
performed some of the human resources functions such as distributing forms and assisting with
the completion of forms. (N.T. 10/25/05 at 22.)

86. Management of the Company assumed that employees and retirees knew
of the ROR provision in the Burroughs Plan because certain benefits communications contained
the ROR language. (N.T. 10/24/05 at 211-12; N.T. 10/25/05 at 92-93, 219.) Management of the
Company did not ask employees or retirees if they were aware of the ROR provisions contained
in the benefit plans. (N.T. 10/24/05 at 211-12; N.T. 10/25/05 at 92-93, 220.)

87.  The Company recognized that retiree medical benefits were akey
consideration for employees who were eligible for retirement. See, e.q., Ex. D-261 (February
1989 Blaine memorandum noting post-retirement medical coverage is an important and val ued
benefit); N.T. 10/25/05 at 240-41 (Mr. Penhal €' s testimony that the Company was aware that
employees were electing to retire by March 31, 1989 in order to receive benefits under the
Burroughs Plan).

88.  According to Mr. Bierly, the Company distributed the annual benefits
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statements because the Company was aware through feedback from employees and management
that employees did not understand the “true benefits’ and value of the “total package.” (N.T.
10/24/05 at 68-69.)

89.  Human resources staff received the various benefits documentation that
contained ROR clauses and the Company expected the staff to read the documentation and
familiarize themselves with it. (N.T. 10/24/05 at 212, 214.) However, the human resources staff
was not trained specifically to instruct employees who were retiring about the ROR provisions of
the benefit plans. (N.T. 10/24/05 at 211.) At least some of the training materials that were
distributed to human resources staff to train them on retiree medical benefits did not mention
explicitly the ROR provisions of the benefit plans. See, e.q., Ex. P-51 (June 22, 1984 corporate
human resources bulletin regarding retiree medical benefits under the Burroughs Plan); Ex. P-68
a p. 4 (March 20, 1985 corporate human resources bulletin updating procedures for processing
retirements discusses cost structure of retiree medical coverage without reference to ROR
provision of Burroughs Plan); Ex. P-74 (November 1985 “Human Resources Policies and
Practice Manual — Domestic” discusses cost structure of retiree medical coverage without
reference to ROR provision of Burroughs Plan).

90.  The Company was aware that employees and retirees would respond to the
announced changes to retiree medical benefits by questioning the Company’s legal right to make
such changes. See Ex. P-168 at 0000674 (actuarial White Paper dated July 1991 noting, inter
alia “It should be noted, however, that even if Unisys has the legal right to change benefits for
current retirees, there is certainly a strong possibility of litigation stemming from the change;

particularly in light of the historic practice of grandfathering old benefit levels.”); Ex. P-175 at
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057439-057440 (1992 question and answer memorandum anticipating employees and retirees
reaction to announced changes).

l. Trial Plaintiffs

@ Ernestine DiL oreto

91. Ernestine DiL oreto, a high school graduate, was born December 21, 1920,
and iswidowed. (N.T. 10/17/05 at 34-35, 39.)

92. Ms. DiLoreto worked as a pick operator at Burroughs from July 31, 1978
until December 23, 1986 when she was involuntarily laid off from employment with Burroughs.
(N.T. 10/17/05 at 35, 36-37, 46-47, 64.)

93. Ms. DiLoreto’ s duties as a pick operator entailed light production work.
(N.T. 10/17/05 at 40-42.)

94.  Attheend of 1986, Ms. DiLoreto was notified by human resources staff
member Cheryl Davis that she would be laid off from her employment with Burroughs. (N.T.
10/17/05 at 45, 47.) Ms. DiLoreto was sixty-six yearsold at that time. (N.T. 10/17/05 at 64.)

95. Ms. Davis met individually with Ms. DiLoreto aweek or ten days prior to
her last day at Burroughs for approximately ten minutes to notify her that Ms. DiLoreto would be
involuntarily laid off. (N.T. 10/17/05 at 43, 47, 64, 84-86.)

96. Ms. DiLoreto understood and believed from Ms. Davis' representations
that she and her husband would receive medical benefits under the Burroughs Plan for life at no
cost to them once they reached age sixty-five. (N.T. 10/17/05 at 43, 45-46.)

97.  Ms. DiLoreto aso discussed the cost of retiree medical benefits with her

co-workers. (N.T. 10/17/05 at 44.)
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98.  Whileworking at Burroughs, Ms. DiLoreto received an annual benefits
statement dated December 31, 1981. (N.T. 10/17/05 at 51; Ex. P-208.) The statement reflects
the cost of the benefits Ms. DiLoreto then currently received as an employee of Burroughs. (N.T.
10/17/05 at 52-53; Ex. P-208.) Ms. DiLoreto does not recall whether she received any further
annual benefits statements after 1981. (N.T. 10/17/05 at 53.)

99. Ms. DiLoreto does not remember receiving a copy of the Benefits
Portfolio while she was an active employee of Burroughs. (N.T. 10/17/05 at 89-91.)

100. At thetime shewaslaid off from Burroughs, Ms. DiLoreto and her
husband received medical coverage through the Burroughs Plan. (N.T. 10/17/05 at 54.)

101. Ms. DiLoreto received from Ms. Davis a letter dated January 16, 1987
which included a summary of the status of Ms. DiLoreto’s compensation and benefits. (N.T.
10/17/05 at 77; Ex. D-119.)

102. In connection with the continuation of her healthcare coverage, Ms.
DiLoreto completed and executed a COBRA form dated February 5, 1987. (N.T. 10/17/05 at 64-
65; Ex. D-120.) Ms. DiLoreto executed the COBRA form on February 5, 1987, but did not read
the statement of rights on the reverse side of the COBRA form. (N.T. 10/17/05 at 65-68.)

103. Ms. DiLoreto also executed and completed an Enrollment for Retired
Employee Group Insurance form on August 6, 1987 which authorized the Company to deduct
from her pension checks the cost of her medical benefits. (N.T. 10/17/05 at 72-73; Ex. D-121.)

104. Ms. DiLoreto testified that in the first or second week of January 1987, a
femal e employee of Burroughs human resources department called Ms. DiLoreto and asked her

to return to work at Burroughsin the Engineering Department. (N.T. 10/17/05 at 47-48, 73.)
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Ms. DiLoreto claims that she decided not to return to work at Burroughs because she “was
assured that she would” receive medical coverage after retirement. (N.T. 10/17/05 at 48.) In
addition, Ms. DiLoreto’s husband had just retired and she wanted to spend time with him rather
than return to work. (N.T. 10/17/05 at 48.) If she had returned to work at Burroughs, Ms.
DiLoreto estimated that she would have worked for an additional three or four years. (N.T.
10/17/05 at 62.)

105. Sinceleaving Burroughs, Ms. DiLoreto has volunteered witha VA
hospital and the Marine Corps. (N.T. 10/17/05 at 37.) From 1986 when she left Burroughs until
1993, Ms. DiLoreto enjoyed traveling and attended a family reunion in Mexico. (N.T. 10/17/05
at 38.)

106. Beginning January 1, 1996, Ms. DiLoreto left the Burroughs Plan and
joined Keystone 65. (N.T. 10/17/05 at 57-59.)

107. Ms. DiLoreto and her husband were “ cautious’ and reduced their expenses
as soon asthey retired. (N.T. 10/17/05 at 56-57.) Ms. DiLoreto testified that if she had known
that the cost of the medical insurance would increase, she would have accepted the position
offered in Burroughs Engineering Department because she would have continued to earn a
salary which would have helped to pay for the increased cost of medical coverage. (N.T.
10/17/05 at 54.) Ms. DiLoreto aso testified that she limited her vacations after the cost of the
medical insurance increased in 1994. (N.T. 10/17/05 at 57.)

108. Ms. DiLoreto delayed applying for her pension until August 1987 because
she received unemployment compensation until that point. (N.T. 10/17/05 at 69.) Ms.

DiLoreto’s pension amount was $88.85 per month. (N.T. 10/17/05 at 48; Ex. P-338.) Ms.
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DiLoreto had elected to reduce her pension payments by seventy-five percent so that her husband
would receive survivor benefits. (N.T. 10/17/05 at 55-56; Ex. P-213.)

(2 Dennis Gallagher

109. Dennis Gallagher, a high school graduate, was born November 14, 1930
andisawidower. (N.T. 10/17/05 at 102-03, 117.)

110. Mr. Gallagher was employed by Burroughs from September 1957 through
his retirement on March 31, 1989. (N.T. 10/17/05 at 102.)

111. Mr. Gallagher voluntarily retired from Burroughs at age fifty-eight. (N.T.
10/17/05 at 107-08.) At that time, Mr. Gallagher considered his health to be good, although his
wife and daughter-in-law were in poor health. (N.T. 10/17/05 at 108.) Mr. Gallagher’swife
subsequently passed away in 1999. (N.T. 10/17/05 at 117.)

112.  Mr. Gallagher wasfirst hired as a government property administrator and
was promoted into contract administration, working as a contract administrator, senior contract
administrator, and manager of contracts. (N.T. 10/17/05 at 104-05.) Inthe last years of his
employment with the Company, Mr. Gallagher worked as Director of Government Contracts and
was responsible for the oversight of contract negotiations with the United States government and
civilian agencies. (N.T. 10/17/05 at 103, 105, 146.) In this position, he had approximately
twenty employees under his supervision and traveled extensively. (N.T. 10/17/05 at 103.)

113.  After retiring from Burroughs, Mr. Gallagher was employed by Tenco to
work as a consultant for Burroughs from November 1989 to April 1990. (N.T. 10/17/05 at 108,
169-70.) From 1995 until January 2003, Mr. Gallagher worked part-time at Galaxy Scientific

Corporation. (N.T. 10/17/05 at 109.) Mr. Gallagher was seventy-three years old at the time he
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left Galaxy Scientific Corporation. (N.T. 10/17/05 at 144.)

114. Mr. Gallagher was dligible to participate in the 1986 Special Voluntary
Retirement Program. (N.T. 10/17/05 at 171.) Although he attended a meeting and received
information about the 1986 retirement program, he decided not to participate because he did not
have sufficient savings at that time. (N.T. 10/17/05 at 110-112, 115, 171; Exs. P-85, P-230.)

115. In November 1988, Mr. Gallagher submitted a request for retirement
because his wife' s diabetic condition had worsened and his daughter-in-law was ill with cancer.
(N.T. 10/17/05 at 116.) Mr. Gallagher contacted the human resources department for an estimate
of his pension distribution at that time. (N.T. 10/17/05 at 117-18; Ex. P-231; Ex. D-189.) In
response to Mr. Gallagher’ s request, he was given information on his pension distribution and
was given information on the cost of retiree medical benefits for he and his wife under the
Burroughs Plan. (N.T. 10/17/05 at 121-23.) He wastold that the cost of retiree medical benefits
would be $20 per month until age sixty-five, at which time he would receive medical benefits at
no cost to them for life. (N.T. 10/17/05 at 123.)

116. In 1988, the Company released a document in its Paoli facility which
instructed employees on the documentation that would be needed to process aretirement. (N.T.
10/17/05 at 124; Ex. P-229.) Mr. Gallagher received the instructions either from Debbie Gerber,
or Leslie Avery, members of the human resources staff. (N.T. 10/17/05 at 125, 173-75.)
Attachment A to the instructions sets forth the monthly costs to retirees for participation in the
Burroughs Plan as, inter alia, $20 per month until the retiree reached age sixty-five after which

time there would be no cost for the benefits. See Ex. P-229, Attachment A. The cost of retiree

medical care was of great importance to Mr. Gallagher given hiswife' s condition. (N.T.
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10/17/05 at 126.) Attachment A was the most important document in the package to Mr.
Gallagher. (N.T. 10/17/05 at 127.) Mr. Gallagher believed that this cost structure would | ast
forever. (N.T. 10/17/05 at 127.)

117. Ontwo occasionsin mid-to-late 1988, Mr. Gallagher met individually
with Ms. Gerber to request data on his pension distribution and retiree medical insurance
coverage. (N.T. 10/17/05 at 128, 155-57.) Ms. Gerber represented to Mr. Gallagher that he
could continue medical coverage under the Burroughs Plan for he and hiswife at a cost of $40
per month until age sixty-five at which time there would no longer be any cost to them for retiree
medical benefits. (N.T. 10/17/05 at 156.) Based on the information that Ms. Gerber gave to Mr.
Gallagher at their second meeting, Mr. Gallagher analyzed his financial position to determine
whether he had sufficient funds to retire at that point. (N.T. 10/17/05 at 157.)

118. Mr. Gallagher submitted a request for retirement to his supervisor but it
was rejected because Mr. Gallagher was considered key personnel. (N.T. 10/17/05 at 129.)

119. Mr. Gallagher continued to work, but re-submitted his request in February
1989 when anew Vice President was appointed. (N.T. 10/17/05 at 129-30; Ex. D-187 at Exhibit
1.) Mr. Gallagher requested voluntary layoff because of “personal problems (health) at home.”
(Ex. D-187 at Exhibit 1.) Mr. Gallagher did not cite to participation in the Burroughs Plan as a
reason for requesting voluntary layoff because he was considered key personnel and did not think
that would be considered a reasonable request to leave the Company. (N.T. 10/17/05 at 134-36.)

120. Mr. Gallagher’ s retirement request was accepted in March 1989. (N.T.
10/17/05 at 158-59; Ex. D-187 at Exhibit 1.)

121. Mr. Gallagher did not leave Burroughs because he disliked the work, but
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rather because he had other commitmentsin his personal life. (N.T. 10/17/05 at 107, 110.) His
wife and daughter-in-law were both ill. (N.T. 10/17/05 at 116-17.)

122. Ms. Avery handled retirement requests in March 1989. (N.T. 10/17/05 at
136-37.) See Ex. P-232. After Mr. Gallagher’s retirement request was approved, he met with
Ms. Avery “quite afew times’ to discuss retiree benefits and process his retirement paperwork.
(N.T. 10/17/05 at 158.) Ms. Avery instructed Mr. Gallagher that upon his retirement, retiree
medical benefits would cost $40 per month for he and his wife until they reached age sixty-five
and warned Mr. Gallagher to ensure that his payments were received timely. (N.T. 10/17/05 at
159.)

123.  Mr. Gallagher understood from Ms. Avery that he could not receive retiree
medical benefits under the Burroughs Plan if heretired after April 1, 1989. (N.T. 10/17/05 at
137-38.)

124. It wasimportant to Mr. Gallagher that he receive retiree medical benefits
under the Burroughs Plan. (N.T. 10/17/05 at 137.)

125. If he had not retired from Burroughs when he did, Mr. Gallagher would
have continued to work until age sixty-two or sixty-five. (N.T. 10/17/05 at 144.)

126. Inanalyzing whether to retire, Mr. Gallagher considered severance,
unemployment, pension amount and medical costs as atotal package and felt that if any part of
the package “fell apart,” hisfinancial analysis might not be sound. (N.T. 10/17/05 at 123, 139-
40, 166.)

127.  Mr. Gallagher knew that Burroughs could change the medical benefits

provided pursuant to the Burroughs Plan, and had changed the medical benefits from timeto
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time, but he perceived the changes to be positive. (N.T. 10/17/05 at 149, 154-55.)

128. Mr. Gallagher received the Benefits Portfolio during the course of his
employment with Burroughs. (N.T. 10/17/05 at 147-48, 153.) Mr. Gallagher does not recall
seeing the ROR language in the SPD in the Benefits Portfolio. (N.T. 10/17/05 at 154-55.)

129. Mr. Gallagher was not given a copy of the Burroughs Plan retiree SPD
while he was an active employee and did not receive a copy of it after heretired. (N.T. 10/17/05
at 174-75.)

130. In connection with his retirement, Mr. Gallagher received thirty-one weeks
of severance pay. (N.T. 10/17/05 at 164-65.)

131. Mr. Gallagher received retiree medical benefits from the Company until
January 2004 when he obtained medical coverage from AARP. (N.T. 10/17/05 at 141; Ex. P-
233.) Hedid not leave the Unisys Plan sooner because he felt he might not be able to obtain
other insurance. (N.T. 10/17/05 at 141.)

132.  Whileliving in Media, Pennsylvania, Mr. Gallagher and his wife
purchased a second home in Cape May, New Jersey, then sold their Media home in 1991 and
began living full timein Cape May beginning in 1993. (N.T. 10/17/05 at 142-44, 167.)

133. Mr. Gallagher executed a Post-Retirement Medical Plan
Enrollment/Change Form on March 13, 1989, prior to hisretirement. (N.T. 10/17/05 at 162-63;
Ex. D-192.)

134. Mr. Gallagher executed a COBRA form. (Ex. D-193.)
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(©)) Francis Walnut

135. Francis Walnut was born on March 10, 1927. (N.T. 10/17/05 at 179.) Mr.
Walnut is deceased and Anne S. Walnut is his surviving spouse. (N.T. 10/17/05 at 178.)

136. Mr. Walnut initially worked for Burroughs beginning in 1957 before
leaving to work for other companies. (N.T. 10/17/05 at 179-80.) Mr. Walnut was rehired by
Burroughs on January 13, 1969 and retired from Burroughs effective May 29, 1987. (N.T.
10/17/05 at 179, 194; Ex. P-348.) At thetime heretired from Burroughs, he was a senior
systems speciaist. (Wanut Dep. at 7.)

137.  After filing several administrative complaints against Burroughs between
1981 and 1984, Mr. Walnut filed a discrimination lawsuit against the company in 1984. (Ex. P-
288 at pp. 6-10.) Mr. Walnut's lawsuit aleged that he was denied promotiona opportunities due
to a stuttering disability and that Burroughs retaliated against him for the administrative
complaints he had filed. (Ex. P-288 at p.10.)

138. Mr. Wanhut's attorney submitted several settlement proposals to
Burroughs' counsel between December 1984 and September 1986. (Exs. P-284, P-285, P-286.)
By letter dated September 19, 1986, Burroughs' counsel recommended that Mr. Walnut' s case be
settled. (Ex. P-288.)

139. Mr. Walnut attended a meeting at Burroughs in 1986 in connection with a
1986 VRIP. (N.T. 10/17/05 at 184; Walnut Dep. at 42.) At the meeting, the human resources
staff member told attendees that in retirement, retirees would receive the same medical benefits
they received as employees and at age sixty-five, there would be no cost for medical benefits.

(Walnut Dep. at 42.) Mr. Walnut understood this to mean that he would have received
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guaranteed lifetime medical benefits if he had participated in the 1986 VRIP. (Walnhut Dep. at
43.) Inaddition, Mr. Walnut was given a booklet that described the 1986 VRIP. (Walnhut Dep. at
44; Ex. P-85.) The booklet described the retiree medical benefits as costing “ $20 for yoursel f
and $20 for your spouse and dependent who are also under 65.” (Ex. P-85 at 18.) The booklet
also stated that for those over age sixty-five, “thereis no premium for the Medicare supplemental
coverage.” 1d. The booklet does not have an ROR provision. Mr. Walnut did not participate in
the 1986 VRIP. (Walnut Dep. at 42.)

140. Theterms of the settlement of Mr. Walnut’s lawsuit against Burroughs
were agreed to in principlein April 1987. See Exs. P-289, P-290.

141. Mr. Walnut began amedical leave on April 27, 1987. (Ex. P-293; Walnut
Dep. at 12.) Mr. Walnut did not return to work at Burroughs but instead retired effective May
29, 1987. (N.T.10/17/05 at 191; Ex. P-348.)

142. The parties executed a Settlement Agreement on June 16, 1987 (the
“Settlement Agreement”). (Ex. P-292.) Pursuant to the terms of the Settlement Agreement, Mr.
Walnut wasto “retire, effective on or about June 1, 1987.” (Ex. P-292 at §1.) In addition, Mr.
Walnut was “eligible to participate in Unisys-sponsored group health and life insurance plansin
accordance with Unisys policy.” (Ex. P-292 at 16.) The Settlement Agreement also provided,
inter alia, for amonthly annuity in the amount of $440, with a death benefit for Mr. Walnut's
wife. (Ex. P-292 at 1 4; Walnut Dep. at 40.) The Settlement Agreement contains an integration
clause which states that it contains the entire agreement of the parties. (Ex. P-292 at 1 14.)

143.  Mr. Walnut did not recall receiving the Benefits Portfolio or the SPD for

active employees' medical benefits, but felt that it was “reasonable to assume” that he had looked
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at various benefit plans during the course of his employment with Burroughs. (Walnhut Dep. at
52-53, 54-56.)

144.  Mr. Walnut received the retiree SPD in August 1987. (Walnut Dep. at 35-
36.)

145. Mr. Walnut was aware that medical benefits for active employees and for
retirees were provided pursuant to the same plan. (Walnut Dep. at 57.)

146. Mr. Walnut was aware that changes had been made to the Burroughs Plan
during the 1980s, but he considered the changesto the plan to be insignificant. (Walnut Dep. at
57-58.)

147. On March 26, 1987, Mr. Walnut signed the Burroughs Enrollment for
Retired Employee Group Insurance form. (Walnut Dep. at 34-35; Ex. D-303.)

148. Mr. Walnut also executed a COBRA form on August 14, 1987. (Ex. D-
305.)

149. On December 31, 1995, Mr. Walnut left the Unisys Plan. (N.T. 10/17/05
at 196.) At that point, Mr. Walnut enrolled in Keystone 65 and Mrs. Walnut enrolled in aBlue
Cross/Blue Shield plan because she was not yet sixty-fiveyearsold. (N.T. 10/17/05 at 196-97.)
When Mrs. Walnut turned sixty-five in October 1996, she enrolled in the Keystone 65 medical
plan. (N.T. 10/17/05 at 197.) See Ex. P-295.

150. Mr. and Mrs. Walnut incurred medical expenses after leaving the Unisys
Plan. (N.T. 10/17/05 at 197-99; Ex. P-296.) Mr. and Mrs. Walnut paid premiums under their

other insurance plans. (N.T. 10/17/05 at 199; Ex. P-297.)
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4) Helen Peterman

151. Helen M. Peterman was born December 24, 1921 and ismarried. (N.T.
10/18/05 at 21-22.)

152. Ms. Peterman was employed by Burroughs from January 7, 1974 until her
retirement from the Company’ s Tredyffrin facility on December 30, 1986 at age sixty-five. (N.T.
10/18/05 at 22-23, 30, 45; Ex. P-345.)

153. At thetime of her retirement, Helen Scott was Ms. Peterman’ s supervisor.
(N.T. 10/18/05 at 24.) Ms. Peterman had a good working relationship with Ms. Scott and felt
that they were “very good friends.” (N.T. 10/18/05 at 26.)

154. When she began thinking about retirement in 1986, Ms. Peterman first
spoke with Ms. Scott, who made an appointment for Ms. Peterman with the human resources
department. (N.T. 10/18/05 at 26-27.)

155. Inthe beginning of December 1986, Ms. Peterman met with afemale
human resources staff member whose name Ms. Peterman does not recall. (N.T. 10/18/05 at 27-
28, 30.) Ms. Peterman was not familiar with this woman and had not been to human resources
before that time. (N.T. 10/18/05 at 28.) At the meeting, Ms. Peterman inquired about her socia
security, pension and medical benefits. (N.T. 10/18/05 at 28.) Ms. Peterman was given an
estimate of her social security and pension benefits and was told that her medical benefits would
befor her lifetime. (N.T. 10/18/05 at 29.) At this meeting, the human resources staff member
did not say anything about the Company’ s right to change the cost of or cancel the medical
benefits. (N.T. 10/18/05 at 29-30.) Ms. Peterman did not question the human resources staff

member on this point, but understood from the meeting that the medical benefits would be free
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for her lifetime. (N.T. 10/18/05 at 29-30, 51, 66-67.) Ms. Peterman specifically recalls the word
“lifetime” being used by the human resources representative. (N.T. 10/18/05 at 66-68.) Ms.
Peterman was not given any documentation by the human resources staff member at the meeting.
(N.T. 10/18/05 at 45.)

156. Ms. Peterman discussed with her husband whether to retire and considered
income and medical benefits. (N.T. 10/18/05 at 33.) Ms. Peterman’s husband planned to retire
when he turned sixty-five, which was five months after Ms. Peterman. (N.T. 10/18/05 at 33.)
The couple determined that between their two pensions they would have sufficient income and
would receive medical benefits through Burroughs. (N.T. 10/18/05 at 33.)

157. Ms. Peterman does not recall receiving documentation regarding medical
benefits during the course of her employment. (N.T. 10/18/05 at 62-63.)

158. Ms. Peterman’s husband executed a COBRA form on December 31, 1986.
(Ex. D-239.) Ms. Peterman does not recall reading the form at that time. (N.T. 10/18/05 at 60-
61.)

159. On December 31, 1986, Ms. Peterman executed a Burroughs Enrollment
for Retired Employee Group Insurance form. (N.T. 10/18/05 at 56-57; Ex. P-262.)

160. Ms. Peterman retired approximately thirty days after meeting with the
human resources staff member. (N.T. 10/18/05 at 30.)

161. If she had known at the time that she retired that the Company had the
right to change the cost of the medical benefits or that the Company was thinking of changing
medical benefits, Ms. Peterman would have continued to work. (N.T. 10/18/05 at 34, 64.) She

was in good health at the time of her retirement and would have worked ten more years if her
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health remained so. (N.T. 10/18/05 at 34.) At thetime sheretired, Ms. Peterman’s annual salary
was $16,868.80. (N.T. 10/18/05 at 32; Ex. P-263.)

162. Upon learning that Unisys was increasing the cost of retiree medical
benefitsin 1992, Ms. Peterman and her husband obtained medical benefits through AARP. (N.T.
10/18/05 at 35-36.)

163. Since 1993, Ms. Peterman and her husband have paid medical benefit
premiums and incurred unreimbursed medical expenses. (N.T. 10/18/05 at 36-37; Ex. P-264.)

(5) Mary Castorani

164. Mary P. Castorani was born August 6, 1925. (N.T. 10/18/05 at 72.)

165. Ms. Castorani worked on the assembly line at Burroughs' Tredyffrin
facility from January 6, 1975 until her retirement on April 29, 1988. (N.T. 10/18/05 at 73-74, 77,
Ex. P-337.)

166. Ms. Castorani enjoyed working at Burroughs and described it as afamily
oriented place. (N.T. 10/18/05 at 75.) During her tenure at Burroughs, there were two attempts
to unionize the workers but Ms. Castorani voted against unionization each time because she
“trusted the company.” (N.T. 10/18/05 at 76.)

167. Ms. Castorani was on medical |eave from the Company from November
1987 until January 1988. (N.T. 10/18/05 at 76-77.) At the time she returned from medical |eave,
Ms. Castorani was sixty-two years old and did not have any plansto retire. (N.T. 10/18/05 at
77)

168.  Upon her return to work from medical leave, Ms. Castorani learned from

her co-workers that the Company was offering a* package deal” for retirees which included
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severance, pension and other benefits. (N.T. 10/18/05 at 77-78.)

169. Ms. Castorani then spoke with afemale human resources staff member at
the Tredyffrin facility on more than one occasion to learn more about the retirement offer. (N.T.
10/18/05 at 78-79.) Ms. Castorani does not recall specifically with whom in human resources
she spoke. (N.T. 10/18/05 at 78.)

170. Inthe meetings with the human resources representative, Ms. Castorani
inquired about her pension payout and her medical benefits. (N.T. 10/18/05 at 79-80.) With
regard to medical benefits, the human resources staff member told Ms. Castorani that she would
contribute a certain amount for the benefits under the Burroughs Plan until age sixty-five at
which time the medical benefits would be free because Medicare would pay eighty percent of the
benefits and the Company would fund the balance. (N.T. 10/18/05 at 80-82.)

171. Ms. Castorani believed that she would be retired from Burroughs for the
rest of her life. (N.T. 10/18/05 at 82.)

172. Ms. Castorani “may have’ received documentation from the Company
regarding medical benefits, but does not remember specifically seeing the Benefits Portfolio, the
retiree SPD, or personalized annual benefits statements. (N.T. 10/18/05 at 95-96.)

173. Ms. March signed the paperwork processing Ms. Castorani’s retirement.
(Exs. D-114, D-116.)

174.  On April 29, 1988, Ms. Castorani completed a COBRA form. (N.T.
10/18/05 at 97-98; Ex. D-116.) Although she executed the form, Ms. Castorani does not
remember whether she read the back of the document. (N.T. 10/18/05 at 100.)

175.  On April 29, 1988 Ms. Castorani executed a Post-Retirement Medical Plan
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Enrollment/Change Form. (N.T. 10/18/05 at 101; Ex. D-114.) She does not remember reading
the language authorizing the Company to deduct from her pension checks the cost of
contributions before signing the form. (N.T. 10/18/05 at 102.)

176. Ms. Castorani received severa weeks of severance pay when she retired.
(N.T. 10/18/05 at 104.)

177. No one at the Company told Ms. Castorani that the costs of retiree medical
benefits under the Burroughs Plan could change or that the plan could be cancelled. (N.T.
10/18/05 at 83-84.) No one at the Company told Ms. Castorani that her medical benefits could
not be modified or terminated. (N.T. 10/18/05 at 102.)

178. Had she known that the Company could change the cost of medical
benefits after she retired and that the Company could terminate the Burroughs Plan, Ms.
Castorani would have continued to work in order to increase her pension accrual and earn
additional salary and would have looked for afull-time job with benefits after sheretired. (N.T.
10/18/05 at 84-85.)

179. Ms. Castorani’s decision to retirein 1988 was based, at least in part, on the
representation that retiree medical benefits would be free for her lifetime after age sixty-five.
(N.T. 10/18/05 at 85.)

180. After retiring, Ms. Castorani worked part-time in food-service positions.
(N.T. 10/18/05 at 87.)

181. Ms. Castorani remained enrolled in the Unisys Plan until 2004 at which

time she enrolled in Continental Life. (N.T. 10/18/05 at 87-88; Exs. P-205, P-206.)



(6) Henry Geneva

182. Henry J. Genevawas born January 21, 1927 and ismarried. (N.T.
10/18/05 at 115.)

183. Mr. Genevawas employed by Burroughs from August 20, 1956 until his
retirement on December 30, 1988 at age sixty-one. (N.T. 10/18/05 at 115, 120.)

184. Mr. Genevabegan his career at Burroughs as an electrical technician; his
last position with the Company was as senior technician. (N.T. 10/18/05 at 120-21.) Mr.
Geneva designed and developed radar and audio systems for the Company. (N.T. 10/18/05 at
122, 128-30.)

185. InMay 1984, Mr. Geneva wrote to human resources requesting
information about his retirement benefitsin order to project the amount of his retirement income.
(N.T. 10/18/05 at 130-32; Ex. P-237.) Mr. Geneva concluded, however, that he was not in an
adequate financial position to retire at that time. (N.T. 10/18/05 at 132.)

186. During 1986, Mr. Geneva received from human resources an estimate of
benefits as of December 1, 1986 under a specia voluntary retirement program. (N.T. 10/18/05 at
133-36; Ex. P-235.)

187. Mr. Genevaalso attended a meeting in the Great Valley facility regarding
the 1986 special voluntary retirement program. (N.T. 10/18/05 at 136-37.) In connection with
the meeting, Mr. Genevareceived written materials regarding the 1986 special voluntary
retirement program, including retiree medical benefits. (N.T. 10/18/05 at 137-38; Ex. P-85.) At
the meeting, the attendees were told that retiree medical costs would be $20 for the retiree and

$20 for a spouse until they reached age sixty-five at which time they would go on Medicare.
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(N.T. 10/18/05 at 138.) Mr. Geneva understood that the no cost premiums over age sixty-five
would continue for the rest of hislife. (N.T. 10/18/05 at 139.)

188. In 1986, human resources provided Mr. Geneva with a memorandum that
described the documentation necessary to process aretirement. (N.T. 10/18/05 at 146; Ex. P-236
with handwritten notesignored.) Attachment A to the memorandum lists the monthly rates for
post-retirement medical benefits under the Burroughs Plan. (N.T. 10/18/05 at 149; Ex. P-236 at
Attachment A.) Attachment A specifiesthat for retirees over sixty-five years old, there is no cost
for medical benefits and for retirees under sixty-five, the cost is $20 per month for each of the
retiree and aspouse. (N.T. 10/18/05 at 149-50; Ex. P-236 at Attachment A.) Mr. Geneva
understood this to mean that after age sixty-five his medical benefits would be “zero dollars’ for
therest of hislife. (N.T. 10/18/05 at 150.)

189. In 1986, Mr. Geneva considered retirement, but again decided not to retire
at that time. (N.T. 10/18/05 at 143.) He executed aform declining participation in the 1986
specia voluntary retirement program. (N.T. 10/18/05 at 174; Ex. D-177.)

190. Inearly 1988, Mr. Genevabecameill and was hospitalized. (N.T.
10/18/05 at 143.) When he returned to work, Mr. Geneva learned from a co-worker that the
Company was offering retirement with medical benefits provided under the Burroughs Plan.
(N.T. 10/18/05 at 143-44.) Mr. Geneva sent aletter to a manager requesting retirement, which
was approved by human resources. (N.T. 10/18/05 at 144.)

191. Mr. Genevahad planned to retire in September 1988, but was asked by
management to defer his retirement for approximately one month. (N.T. 10/18/05 at 125.) He

originally planned to retire in September 1988 because he was told by Debbie Gerber of human
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resources that he had to retire by September 30, 1988 in order to retire with medical benefits
provided under the Burroughs Plan. (N.T. 10/18/05 at 125, 144.)

192.  Mr. Genevaunderstood that if he received retiree medical benefits under
the Burroughs Plan, he would pay $40 per month until age sixty-five at which time there would
be no cost to Mr. Geneva and his wife for the rest of their lives. (N.T. 10/18/05 at 126.) The
cost structure of retiree medical benefits was important to Mr. Geneva. (N.T. 10/18/05 at 126.)
Mr. Geneva spoke with management to ensure that he would still be eligible to retire under this
structure if he deferred his retirement date as they requested. (N.T. 10/18/05 at 126.)

193. Management again approached Mr. Genevato defer his retirement for a
second time, until December 1988. (N.T. 10/18/05 at 127.) Upon inquiry by Mr. Geneva,
management again assured him that he would be eligible to retire with medical benefits provided
under the Burroughs Plan. (N.T. 10/18/05 at 127.) In late December 1988, management
requested that Mr. Geneva further defer his retirement until March 1989, but because they were
unable to obtain the appropriate authority within the Company, Mr. Geneva requested retirement
effective December 30, 1988. (N.T. 10/18/05 at 128.)

194. Mr. Genevamet with Ms. Gerber on two occasions in the Paoli
headquarters to review hisretirement plan. (N.T. 10/18/05 at 125, 144, 186-92.) At thefirst
meeting, Ms. Gerber told Mr. Genevathat he and his wife would pay $40 per month for medical
benefits coverage under the Burroughs Plan until age sixty-five at which time there would be no
cost for the coverage. (N.T. 10/18/05 at 190-91.) In deciding that he wanted to retire, Mr.
Geneva wanted to be “guaranteed that my health plan would be what they promised me at the

cost they stated, $20 a month until | attained age 65, then at that point it would be zero dollars for

a7



therest of my life.” (N.T. 10/18/05 at 151.) Mr. Geneva had this concern because he knew he
would be on afixed income and hospital costs were escalating. (N.T. 10/18/05 at 151.) The
dollar amount of his pension was also aconsideration. (N.T. 10/18/05 at 151-52.)

195.  On November 3, 1988, Mr. Geneva executed a Post-Retirement Medical
Plan Enrollment/Change Form requesting retiree medical benefits under the Burroughs Plan.
(N.T. 10/18/05 at 154-55; Ex. P-241.)

196. Ms. Gerber gave Mr. Geneva a photocopy of the Burroughs Medical Plan
for Retired Employees on or about November 12, 1988. (N.T. 10/18/05 at 159-60; Ex. P-240.)
Mr. Genevawas given a photocopy of the plan as opposed to an original copy because the human
resources staff did not have original copies of the plan. (N.T. 10/18/05 at 161.) At thetime he
received this photocopy of the Burroughs Plan, Mr. Geneva had aready notified the Company
that he had made the decision to retire. (N.T. 10/18/05 at 161.) When he received the photocopy
from Ms. Gerber, Ms. Gerber confirmed to Mr. Geneva that he would be grandfathered in under
the Burroughs Plan. (N.T. 10/18/05 at 161.)

197. Mr. Genevadoes not recall reading the ROR provision in the Burroughs
Plan and if he did read it, he is not certain that he understood it at thetime. (N.T. 10/18/05 at
176-77, 179.) Hedid not question anyone at the Company about the ROR language. (N.T.
10/18/05 at 179.)

198. Mr. Genevaalso completed a COBRA form on December 30, 1988. (Ex.
D-164.)

199. Mr. Genevareceived literature on health benefits during his tenure with

the Company, including the Benefits Portfolio. (N.T. 10/18/05 at 180, 183, 185.) See Ex. D-
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174. Hewas aware of the implementation of the Call First program. (N.T. 10/18/05 at 180.)

200. Atthetime of hisretirement, Mr. Geneva was an hourly employee and his
annual salary was approximately $32,000. (N.T. 10/18/05 at 122; Ex. P-244.)

201. When heretired, Mr. Genevareceived a severance payment of $19,000
and also received unemployment compensation for atime. (N.T. 10/18/05 at 153, 192; Ex. D-
169.)

202. Mr. Geneva periodically worked as a consultant for the Company after his
retirement. (N.T. 10/18/05 at 163-64.)

203. In 1992, Mr. Genevareceived aletter that the Company would increase the
cost of medical benefitsfor retirees. (N.T. 10/18/05 at 152-53.)

204. Beginningin 1998, Mr. Geneva and his wife were employed as members
of ajudicia staff in Philadelphia. (N.T. 10/18/05 at 162.) In February 2000, Mr. Genevaleft the
Burroughs Plan because he was provided with medical benefits as ajudicial staff employee.
(N.T. 10/18/05 at 165.) Mr. Geneva and wife were laid off from their positions later that year
but were eligible to remain in that medical plan. (N.T. 10/18/05 at 166.) Mr. Geneva contacted
Unisys in an attempt to obtain coverage under the Unisys Plan and was admitted, but his wife
was not permitted to re-enter the Unisys Plan because of her medical condition. (N.T. 10/18/05
at 166-67.) Mr. Geneva obtained other medical coverage for hiswife. (N.T. 10/18/05 at 167.)

205. Beginning in February 2001, Mr. Genevaworked for six monthsin the
supply room for the Board of Registrations. (N.T. 10/18/05 at 164.) Mr. Geneva currently works
in security for Comcast Spectacor. (N.T. 10/18/05 at 165.)

206. Mr. Genevaretired at the time he did because he wanted to be guaranteed
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that the cost of his medical benefitsin retirement would be as the Company had represented, $20
per month until age sixty-five and then free for the rest of hislife. (N.T. 10/18/05 at 151.) Had
Mr. Geneva known that he would incur the costs he has incurred since leaving the Burroughs
Plan, he would not have retired when he did, he would have continued working until age sixty-
five, and he would have continued contributing to his retirement savings plan. (N.T. 10/18/05 at
168.) If he had known that his medical benefits could change after his retirement, it would have
influenced the timing of hisretirement. (N.T. 10/18/05 at 196.)

207. Inorder to work as members of thejudicial staff, Mr. Geneva and his wife
were required to maintain residency in Philadelphia. (N.T. 10/18/05 at 168-69.) To do so, he
purchased ahomein Philadelphia. (N.T. 10/18/05 at 169.) He has difficulty meeting his
financial costs on amonthly basis and at times has difficulty paying for his wife's medication.
(N.T. 10/18/05 at 169, 173.)

208. After hisretirement, Mr. Geneva attended the Super Bowl from 1989
through 1991 and in 1993. (N.T. 10/18/05 at 172, 193-94.) Had he known that he would have to
pay the cost of the medical premiums that he has paid, Mr. Geneva would have spent his money
“more wisely and | probably would not have attended the Super Bowls.” (N.T. 10/18/05 at 172.)

209. Mr. Geneva currently pays premiums for medical insurance for he and his
wife. (N.T. 10/18/05 at 153, 167; Ex. P-246.)

210. Mr. Genevaand his wife have incurred unreimbursed prescription drug

costs since leaving the Unisys Plan. (Ex. P-245.)
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@) Ruth Stringer

211. Ruth Stringer, a high school graduate, was born January 9, 1926 and is a
widow. (N.T.10/19/05 at 4-5, 8.)

212. Ms. Stringer was employed by Burroughs from October 31, 1966 until her
retirement on July 29, 1988 at age sixty-two. (N.T. 10/19/05 at 10-12, 18, 21.) Ms. Stringer
worked at the Company’ s Downingtown facility wiring P.C. boards. (N.T. 10/19/05 at 10-12.)

213. Ms. Stringer was eligible to participate in a 1986 VRIP, but declined
participation. (N.T. 10/19/05 at 15-16; Ex. P-278.) Ms. Stringer was aware that in connection
with that program, retirees would receive medical benefits at a cost of $20 per month until age
sixty-five at which time the benefits would be provided for no cost to the retiree for life. (N.T.
10/19/05 at 15.) Ms. Stringer did not retire in 1986 because she “wasn’t quite ready to retire yet”
and her husband had recently lost hisjob. (N.T. 10/19/05 at 16.) The couple' s medical benefits
were provided through her employment and they were not in an adequate financial position for
her toretire. (N.T. 10/19/05at 17.)

214. By memorandum dated June 10, 1988, Ms. Stringer requested that the
Company begin processing her retirement. (N.T. 10/19/05 at 18; Ex. D-271.) At thetime she
wrote the memorandum, Ms. Stringer understood that she would receive medical benefits at a
cost of $20 per month until age sixty-five, at which time there would be no cost for medical
benefits. (N.T. 10/19/05 at 19-20.) Her understanding was based on a conversation she had with
afemale human resources representative who told her that she “would get my benefits the same
as | had had them right along, except you know, you would pay the $20 per person until | retired

and then it would be free.” (N.T. 10/19/05 at 19-20.) Ms. Stringer “had alot of confidencein
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the Company” and believed the human resources staff member’s statement. (N.T. 10/19/05 at
24.)

215. At the time she submitted her retirement request, Ms. Stringer was unsure
what her monthly pension would be and wanted to speak with human resources to obtain this
information and information regarding her retirement savings account. (N.T. 10/19/05 at 21-22.)
Ms. Stringer also sought information on her medical benefits because it was an important
component of her retirement decision. (N.T. 10/19/05 at 22.)

216. Ms. Stringer recalls five or six group meetings that the Company held
regarding retirement benefits. (N.T. 10/19/05 at 23.) At one meeting, they discussed giving the
employees araise rather than the medical benefits, but the employees voted against this option.
(N.T. 10/19/05 at 23.)

217. OnJune 8, 1988, Ms. Stringer executed a Post-Retirement Medical Plan
Enrollment/Change Form. (Ex. D-272.)

218. OnJune 8, 1988, Ms. Stringer executed a COBRA form. (Ex. D-273.)

219. Ms. Stringer received aletter dated July 8, 1988 which enclosed papersto
process her retirement. Attachment A to the letter set forth the costs of retiree medical benefits
under the Burroughs Plan as $20 per month for the retiree until age sixty-five, after which time
there would be no cost for the benefits. (N.T. 10/19/05 at 27; Ex. P-279.) Ms. Stringer does not
recall receiving the letter, but she does recall seeing the letter some time during her retirement.
(N.T. 10/19/05 at 27; Ex. P-279.)

220. Ms. Stringer has not worked since her retirement. (N.T. 10/19/05 at 28.)

221. Ms. Stringer’'sannual salary at the time she retired was $22,000 and her
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monthly pension distribution is $386.01. (N.T. 10/19/05 at 28.)

222. Had she known that her medical benefits upon retirement could be
changed, Ms. Stringer would not have retired because she would not have been able to afford
medical benefits. (N.T. 10/19/05 at 25.) She would have continued working at Burroughs until
age sixty-five. (N.T. 10/19/05 at 31.) In addition, she would not have given her granddaughter a
gift of $14,000 to assist with the purchase of a home and would not have installed a swimming
pool at her home had she known the Burroughs Plan was going to change and she would have
had to pay premiums. (N.T. 10/19/05 at 31-32.) Because of the increasing cost of the Burroughs
Plan, she reduced her expenses. (N.T. 10/19/05 at 32.)

223. Ms. Stringer withdrew from the Burroughs Plan and enrolled in a
Keystone HM O because the costs of the Burroughs Plan were too high. (N.T. 10/19/05 at 29.)
Ms. Stringer has paid premiums, co-pays and deductibles to Keystone, for which she has not
been reimbursed. (N.T. 10/19/05 at 29-30, 34; Ex. P-282.)

(8) Howard Hansdll

224. Howard Hansell was born August 15, 1926 and is married.

225. Mr. Hansell retired from Burroughs on March 31, 1989 at age sixty-two
pursuant to a voluntary layoff program. (N.T. 10/19/05 at 40-41, 55.)

226. Mr. Hansell isahigh school graduate and also attended Manhattan
Technical Institute and Drexel University. (N.T. 10/19/05 at 38-39.) Mr. Hansell first worked at
Burroughs as a contractor for eight monthsin 1957, employed by Machine and Tool Designing
Company. (N.T. 10/19/05 at 40.) In November 1957, Mr. Hansell began employment directly

with Burroughsin their Great Valley facility. (N.T. 10/19/05 at 40-41.) Hislast position with
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Burroughs was as senior electrical mechanical designer. (N.T. 10/19/05 at 41.)

227. Inthe period 1983 to 1984, Mr. Hansell had several conversations with his
supervisors Mr. Depietropaolo and Mr. Hess regarding the Burroughs Plan. (N.T. 10/19/05 at
64-65.) Mr. Hansell was told that participation in the plan cost retirees $20 per month until age
sixty-five at which time there was no cost for participation and “it would be free for lifetime.”
(N.T. 10/19/05 at 64.)

228. 1n 1986, Mr. Hansell began to analyze hisfinancial situation to determine
whether he could retire at that point. (N.T. 10/19/05 at 46-47.) He attended a meeting for
potential retirees and he spoke with his supervisor, Mr. Depietropaolo, on several occasions
about the cost of retiree medical benefits. (N.T. 10/19/05 at 46-47.) Mr. Hansell also spoke with
several co-workers about retirement. (N.T. 10/19/05 at 47.) He and his co-workerswerein
agreement that retiree medical benefits would cost $20 per month and would be free after age
sixty-five. (N.T. 10/19/05 at 47.) Based upon his review of hisfinancial situation, Mr. Hansell
decided not to retire in 1986 at age fifty-nine. (N.T. 10/19/05 at 48.)

229. In 1988, Mr. Hansell again considered retirement and attended a meeting
for potential retirees which was held at the Company’ s Paoli facility. (N.T. 10/19/05 at 48.)

230. Sometimein late 1988 or early 1989, Mr. Hansell met with Angelo Béllis,
the head of human resources at the Company’s Devon facility, to obtain information about his
retirement benefits. (N.T. 10/19/05 at 49.)

231. Mr. Hansell submitted a Voluntary Request for Layoff Consideration dated
February 17, 1989. (N.T. 10/19/05 at 50; Ex. P-254.) After submitting this form, Mr. Hansell

met with human resources to determine what his retirement benefits would be. (N.T. 10/19/05 at
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52.)

232.  Mr. Hansell executed a Post-Retirement Medical Plan Enrollment Change
Form dated March 5, 1989. (N.T. 10/19/05 at 52-53; Ex. P-255.) Pursuant to thisform, Mr.
Hansell elected to enroll he and hiswife in the Burroughs Plan. (N.T. 10/19/05 at 53-54.)

233. Mr. Hansell executed aform dated March 5, 1989 electing not to enroll in
the Voluntary Retirement Incentive Program because he was not interested in the pension
enhancement aspect of that program. (N.T. 10/19/05 at 54; Ex. P-253.)

234. Mr. Hansell retired at the time he did because he “heard there was going to
be a big change coming with the Unisys Medical Plan. And if | went out at the end of March,
that was another reason to leave because | would have the Burroughs Plan of the $20 a month,
plus when you become 65, you would be on socia security and you would be free for the
lifetime.” (N.T. 10/19/05 at 55.)

235. Mr. Hansell participated in the savings plan at Burroughs. (N.T. 10/19/05
at 44-45.)

236. Mr. Hansdll’sannual salary at the time of his retirement was $36,000.
(N.T. 10/19/05 at 43-44.)

237. After Mr. Hansell retired from Burroughs in March 1989, he worked as a
contractor for Tenco Corporation and Star Design Corporation for three years and ceased
working at age sixty-five. (N.T. 10/19/05 55-57, 74.)

238. After hisretirement from Burroughs, Mr. Hansell received aletter dated
April 18, 1989 which was signed by Heidi Kreider, Supervisor, Benefits. (N.T. 10/19/05 at 58,

66; Ex. P-256.) With thisletter, Mr. Hansell received a photocopy of the Burroughs Plan for
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Retired Employees, the retiree SPD. (N.T. 10/19/05 at 59, 67-68.) Before receiving the letter
with attachments from Ms. Kreider, Mr. Hansell had not received a copy of the retiree SPD.
(N.T. 10/19/05 at 59, 68.)

239. Noone at the Company told Mr. Hansell that Unisys could not change or
terminate his medical benefits after retirement. (N.T. 10/19/05 at 70-71.) No one at the
Company ever talked to Mr. Hansell about the Company’ s right to change the cost of the
Burroughs Plan. (N.T. 10/19/05 at 82.)

240. While he was an active employee, Mr. Hansell knew that the Company
had changed the medical plan on occasion. (N.T. 10/19/05 at 71.)

241. Mr. Hansell was unable to recall whether he received materials that
described his medical benefits, such as the Benefits Portfolio, while he was an active employee.
(N.T. 10/19/05 at 71-72.)

242.  In connection with his retirement, Mr. Hansell received one week of
severance pay for every year that he worked, which amounted to thirty-one weeks of severance
pay. (N.T. 10/19/05 at 73-74.) The receipt of the severance payment was also a consideration in
Mr. Hansell’ s decision to volunteer for layoff. (N.T. 10/19/05 at 74.)

243. Mr. Hansell and hiswife are till enrolled in the Unisys Plan. (N.T.
10/19/05 at 61.)

244. Had he known that participation in the Unisys Plan would cost him $700
per month, Mr. Hansell would not have retired when he did and would have continued working

at Burroughs until age sixty-five. (N.T. 10/19/05 at 57, 63-64.)

56



9 Thomas Y eager

245.  ThomasW. Y eager was born on September 19, 1926 and is married.
(N.T. 10/19/05 at 89-90.)

246. Mr. Y eager was employed by Burroughs from October 10, 1955 until he
voluntarily retired from the Company’ s Tredyffrin facility on March 31, 1989 at age sixty-two.
(N.T. 10/19/05 at 90-91; Exs. P-301, P-349.)

247. Mr. Yeager isahigh school graduate and also took night coursesin
drafting at Temple University. (N.T. 10/19/05 at 93, 95.) Mr. Y eager began working at
Burroughs in the engineering records department and transferred into the drafting department
after he completed the drafting coursework. (N.T. 10/19/05 at 95-96.)

248. Inthe early to mid 1980s, Mr. Y eager worked with afinancial advisor to
begin planning for retirement. (N.T. 10/19/05 at 98.) At the time he formulated his retirement
plan, Mr. Y eager planned to work until age sixty-five. (N.T. 10/19/05 at 99.)

249. At agesixty, Mr. Yeager declined an early retirement offer, but submitted
avoluntary request for layoff consideration in early 1989 which resulted in his retirement at age
sixty-two. The incentives that were offered made it financially feasible for Mr. Y eager to retire
at that time. (N.T. 10/19/05 at 99; Ex. P-302.)

250. Mr. Yeager first heard about the voluntary layoff program when the
Company posted notices on bulletin boards advising interested employees to contact human
resources. (N.T. 10/19/05 at 99.) The notices advised employees that they had to retire by the
end of March 1989 in order to receive retiree medical benefits under the Burroughs Plan. (N.T.

10/19/05 at 106.) Employees who retired after March 31, 1989 would receive retiree medical
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benefits under the Unisys PRM Plan. (N.T. 10/19/05 at 106.)

251. Inresponse to the bulletin board notices, Mr. Y eager contacted human
resources and was directed to Janice Schoedler who was his advisor for retirement planning.
(N.T. 10/19/05 at 100.)

252.  Mr. Yeager met with Ms. Schoedler in January and February 1989. (N.T.
10/19/05 at 100.) At thefirst meeting, Mr. Y eager asked Ms. Schoedler about the retirement
packages being offered and Ms. Schoedler reviewed the medical plan and the retirement package
benefits. (N.T. 10/19/05 at 101.) Ms. Schoedler told Mr. Y eager that the cost of retiree medical
benefits under the Burroughs Plan would be $20 per month until he reached age sixty-five, at
which time there would be no charge for the medical benefits for the rest of hisretirement. (N.T.
10/19/05 at 101.) Ms. Schoedler aso told Mr. Y eager that he had to retire by the end of March
1989 in order to receive retiree medical benefits under the Burroughs Plan. (N.T. 10/19/05 at
106.)

253.  Participation in the Burroughs Plan was the most significant factor in Mr.
Y eager’ sdecision to retire at that time. (N.T. 10/19/05 at 103, 114.)

254. Mr. Yeager met with Ms. Schoedler on another occasion to fill out the
forms needed to process his request to participate in the voluntary layoff program. (N.T.
10/19/05 at 102.) Mr. Y eager submitted arequest for voluntary layoff on February 17, 1989.
(N.T. 10/19/05 at 103; Ex. P-302.)

255.  Indeciding to retire under the Burroughs Plan as opposed to the Unisys
PRM Plan, Mr. Y eager referred to a document that contained a chart that compared the

Burroughs Plan, the Sperry Plan and the Unisys PRM Plan. (N.T. 10/19/05 at 111-12.) Mr.
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Y eager received the February 1989 memorandum from Mr. Blaine which described the new
Unisys PRM Plan and contained four attachments, including a comparison of the Unisys PRM
Plan, the Burroughs Post-Retirement Plan and the Sperry Post-Retirement Plan. (N.T. 10/19/05
at 125-31; Ex. D-311.)

256. Mr. Yeager received from the Company aletter dated March 8, 1989
which enclosed paperwork regarding his retirement effective March 31, 1989. (N.T. 10/19/05 at
112; Ex. P-304.) Attachment A to the letter set forth the costs for retiree medical benefits under
the Burroughs Plan. (N.T. 10/19/05 at 113; Ex. P-304 at Attachment A.) Pursuant to
Attachment A, retiree medical costs under the Burroughs Plan are $20 per month until the retiree
reaches age sixty-five at which time the cost is $0. (Ex. P-304 at Attachment A.)

257. Mr. Yeager elected to receive retiree medical benefits under the Burroughs
Plan by executing a Post-Retirement Medical Plan Enrollment/Change Form on March 21, 1989.
(N.T. 10/19/05 at 123; Ex. P-305.) By doing so, Mr. Y eager authorized the Company to
withhold from his pension checks amounts required under the medical plan. (N.T. 10/19/05 at
123-24; Ex. P-305.)

258. Mr. Yeager also executed a COBRA form on March 21, 1989. (N.T.
10/19/05 at 124; Ex. D-310.)

259. By aexecuting aform dated March 31, 1989, Mr. Y eager declined an offer
to participate in the Unisys Voluntary Retirement Incentive Program. (N.T. 10/19/05 at 108-09;
Ex. P-300.) Mr. Yeager had already elected to participate in the voluntary layoff program and
retire with medical benefits to be provided under the Burroughs Plan. See supra Finding of Fact

No. 257 and Ex. P-302. By executing the document declining participation in the Unisys
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Voluntary Retirement Incentive Program, Mr. Y eager represented that he had reviewed the terms
of the Unisys Voluntary Retirement Incentive Program. (N.T. 10/19/05 at 132-33; Ex. P-300.)

260. During his employment with the Company, Mr. Y eager received
documents that described the Burroughs Plan, but heis not certain if he received al of the
documents, including the Benefits Portfolio. (N.T. 10/19/05 at 122-23.)

261. Asan active employee, Mr. Y eager was aware that the Company had made
occasional changes to medical benefits. (N.T. 10/19/05 at 121.)

262. Had he known that the Company had the right to change or terminate the
Burroughs Plan at any time, Mr. Y eager would have worked until age sixty-five. (N.T. 10/19/05
at 115.) At age sixty-two when heretired, Mr. Y eager’ s health was good and there was no health
reason that would have prevented him from continuing to work. (N.T. 10/19/05 at 115.)

263. Mr. Yeager'swife worked for the Commonwealth of Pennsylvania and
retired one year after her husband retired. (N.T. 10/19/05 at 115-16.) If they had known that the
Company had the right to change or terminate the medical plan, Mr. Y eager’ s wife would have
continued to work. (N.T. 10/19/05 at 116.) Mr. Y eager’s wife passed away in November 1994.
(N.T. 10/19/05 at 116.)

264. Mr. Yeager remained enrolled in the Unisys Plan until the end of 1994.
(N.T. 10/19/05 at 116.) At that time, he was eligible for COBRA coverage under his late wife's
medical plan; he enrolled in that plan. (N.T. 10/19/05 at 117.) At the end of the COBRA period,
Mr. Y eager enrolled in Keystone 65. (N.T. 10/19/05 at 117.)

265. Mr. Yeager hasincurred costsin the form of premiums, co-pays, medical

treatment expenses and prescription drug expenses while enrolled in another medical benefit
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plan. (N.T. 10/19/05 at 117; Exs. P-307, P-308.) Mr. Y eager was not reimbursed by any
insurance company for these expenditures. (N.T. 10/19/05 at 119.)

266. During his employment with the Company, Mr. Y eager participated in the
Company’ s savings plan and would have continued contributing to and participating in this plan
had he continued employment with the Company until age sixty-five. (N.T. 10/19/05 at 118-19.)

267. Atthetime of hisretirement, Mr. Y eager received one week’s pay for
every year that he worked at Burroughs. (N.T. 10/19/05 at 92.) This amounted to thirty-three
weeks of severance pay. (N.T. 10/19/05 at 92.)

(10) Elihu Ginsberg

268. Elihu Ginsberg was born on February 13, 1927 and ismarried. (N.T.
10/20/05 at 4.) Mr. Ginsberg is a college graduate with adegree in electrical engineering. (N.T.
10/20/05 at 8-9.)

269. Mr. Ginsberg worked at Burroughs from June 13, 1955 until March 1960.
(N.T. 10/20/05 at 10-12.) Mr. Ginsberg subsequently was employed by Burroughs from March
5, 1973 until hisretirement on September 30, 1988. (N.T. 10/20/05 at 12-14; Ex. P-342.)

270. Fiveyearsprior to retiring, Mr. Ginsberg analyzed his personal financesto
determine whether he had sufficient fundsto retire. (N.T. 10/20/05 at 15.) At that time, he
concluded that he did not and made an attempt to change positions so that he could earn a higher
saary. (N.T. 10/20/05 at 15-17; Ex. P-247 (attachments only).)

271. In 1988, Mr. Ginsberg began to consider retirement after a meeting that his
supervisor, Gerry Whalen, held for his staff. (N.T. 10/20/05 at 23, 44.) Mr. Whalen announced a

voluntary layoff program pursuant to which the Company would provide alump sum severance
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payment and retiree medical benefits under the Burroughs Plan, with the retiree to pay premiums
until age sixty-five, at which time the medical benefits would be free to theretiree. (N.T.
10/20/05 at 24.)

272.  After the meeting with Mr. Whalen, Eloise Phillips confirmed to Mr.
Ginsberg the terms of the voluntary layoff program as described by Mr. Whelan, that retiree
medical benefits under the Burroughs Plan would be free of premiums after they were eligible for
Medicare. (N.T. 10/20/05 at 24.) Mr. Ginsberg asked for written information regarding the
Burroughs Plan, but was told by Ms. Phillips that the information was out of print. (N.T.
10/20/05 at 25-26, 45.) Mr. Ginsberg sought this information because he had been participating
in an HMO plan, not the Burroughs Plan, and was unfamiliar with the Burroughs Plan. (N.T.
10/20/05 at 25.)

273. Mr. Ginsberg also attended meetings about medical benefits, but the
meetings addressed benefits provided under the Unisys PRM Plan, not the Burroughs Plan and he
was referred to human resources to obtain a copy of the Burroughs Plan. (N.T. 10/20/05 at 26,
46.)

274. Mr. Ginsberg eventually obtained a copy of the Burroughs Plan retiree
SPD from a co-worker and showed it to Ms. Phillips who confirmed that the Burroughs Plan
would be the plan that applied to him if he elected participation in it during retirement. (N.T.
10/20/05 at 26-27, 45; Ex. D-214.) Mr. Ginsberg reviewed selected sections of his copy of the
retiree SPD, focusing on aflow chart because it “tells you everything you want to know about
what the benefitsare.” (N.T. 10/20/05 at 28.) He did not review the section entitled “When

Coverage Ends.” (N.T. 10/20/05 at 29.) Had he reviewed the ROR clause, Mr. Ginsberg would
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not have volunteered for the layoff program and he would have kept working. (N.T. 10/20/05 at
53-54.)

275.  Debbie Gerber from human resources in Paoli requested a copy of the
Burroughs Plan in Mr. Ginsberg's possession. (N.T. 10/20/05 at 27, 29-30, 47.) Before lending
it to Ms. Gerber, Mr. Ginsberg stamped his name on the copy. (N.T. 10/20/05 at 26-27.)

276. The co-worker who had lent Mr. Ginsberg the medical plan booklet
eventually asked Mr. Ginsberg to returnit. (N.T. 10/20/05 at 30.) Mr. Ginsberg then made
photocopies of the “pertinent sheets” and returned the booklet to his co-worker. (N.T. 10/20/05
at 30.)

277.  Mr. Ginsberg decided to participate in the voluntary layoff program based
on the fact that there would be a Burroughs Plan and that it would be free after the participants
were eligible for Medicare. (N.T. 10/20/05 at 30.) He communicated this decision by
completing aform and submitting it to Mr. Whelan on June 27, 1988. (N.T. 10/20/05 at 30-31,
48.)

278. Mr. Ginsberg was subsequently told by the human resources department
that he would have to leave as of September 30, 1988 in order to receive retiree medical benefits
under the Burroughs Plan and begin collecting his pension on October 1, 1988. (N.T. 10/20/05 at
31.) Mr. Ginsberg had planned on retiring from his position and finding another position within
the Company, but thought that he would have until the end of the year to do so. (N.T. 10/20/05
at 32-33.) Because he had to leave his then current position as of September 30, 1988, he felt
that he did not have sufficient time to find another position within the Company and instead

focused on maximizing his pension. (N.T. 10/20/05 at 33.)
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279. Mr. Ginsberg sought further information on his pension from the
Company’s Detroit offices. (N.T. 10/20/05 at 33-34.)

280. Mr. Ginsberg met with Ms. Gerber on August 18, 1988 and completed a
HMO Enrollment Change Authorization Form pursuant to which he cancelled his participation in
the HMO plan so that he could enroll in the Burroughs Plan. (N.T. 10/20/05 at 34-35; Ex. P-
250.)

281. Onthe same date, August 18, 1988, Mr. Ginsberg executed a Post-
Retirement Medical Plan Enrollment/Change Form pursuant to which he enrolled he and hiswife
in the Burroughs Plan. (N.T. 10/20/05 at 35-36; Ex. P-249.)

282. Mr. Ginsberg also executed a COBRA form on August 18, 1988. (Ex. D-
204.)

283. It wasimportant to Mr. Ginsberg that he enroll in the Burroughs Plan as
opposed to the Unisys PRM Plan, because the Unisys PRM Plan was “ certainly worse, certainly
not as good as the Burroughs Plan.” (N.T. 10/20/05 at 36.) There was a greater cost for the
Unisys PRM Plan. (N.T. 10/20/05 at 37.) Mr. Ginsberg understood that the Burroughs Plan
would cost $20 per month until he went on Medicare. (N.T. 10/20/05 at 37.)

284. Mr. Ginsberg “probably” received a version of the Benefits Portfolio while
an active employee, but he is unsure whether he read the documents. (N.T. 10/20/05 at 55.) He
recalls receiving personalized annual benefits statements. (N.T. 10/20/05 at 56.)

285. Mr. Ginsberg was aware that while he was an active employee the
Company increased the contribution he had to pay for participation in the HMO. (N.T. 10/20/05

at 56.)



286. If he had known that the Company reserved the right to terminate or
modify the Burroughs Plan at any time, Mr. Ginsberg would not have volunteered for the
voluntary layoff program. (N.T. 10/20/05 at 53.)

287.  In connection with his retirement, Mr. Ginsberg received alump sum
severance payment in the amount of twenty-one or twenty-two weeks of salary. (N.T. 10/20/05
at 59.) Such payment was also asignificant factor in Mr. Ginsberg' s decision to retire. (N.T.
10/20/05 at 60.)

288. At thetime of retirement, Mr. Ginsberg's health was good and he was able
to continue working. (N.T. 10/20/05 at 41.) Had he known in 1988 that his medical insurance
costs would be what they currently are, Mr. Ginsberg would not have retired when he did and
would have kept working and trying to improve his position within the Company. (N.T.
10/20/05 at 38.) Mr. Ginsberg does not know when he would have stopped working because he
“didn’t think that he could stop working” and was concerned about having enough money that he
could retire at sometime. (N.T. 10/20/05 at 38-39.)

289. After leaving the Company, Mr. Ginsberg worked as a cantor in a
synagogue for four or fiveyears. (N.T. 10/20/05 at 39.) This position was full-time but did not
provide benefits, only “ parsonage and payment.” (N.T. 10/20/05 at 39.) Since he stopped work
as a cantor, Mr. Ginsberg has not done any other work for pay. (N.T. 10/20/05 at 42.) Mr.
Ginsberg has been active in charities and his synagogue. (N.T. 10/20/05 at 5.)

(11) Vernon Horshaw

290. Vernon Horshaw was born June 21, 1923. (Ex. P-344.)

291. Mr. Horshaw served in the United States Army and Air Force for atotal of
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twenty-three years. (N.T. 10/20/05 at 66.)

292. Mr. Horshaw was hired at Burroughs on January 25, 1965 and retired on
June 30, 1988 at age sixty-five. (N.T. 10/20/05 at 67-68; Ex. P-344.) Hislast position at
Burroughs was as a photo typesetter. (N.T. 10/20/05 at 68.)

293. By aform he executed on October 23, 1986, Mr. Horshaw declined
participation in a 1986 Specia Voluntary Retirement Program. (N.T. 10/20/05 at 69-70; Ex. P-
258.)

294.  Mr. Horshaw understood that when he retired from Burroughs he would
receive free medical benefitsfor hislifetime. (N.T. 10/20/05 at 71.) He believed that Burroughs
employees were not paid as much as employees at other companies, but they were given free
lifetime medical benefitsin exchange. (N.T. 10/20/05 at 71.) He considered the free lifetime
medical benefitsto bea“carrot.” (N.T. 10/20/05 at 71.)

295. By letter dated May 31, 1988, Mr. Horshaw requested that his retirement
be processed effective June 30, 1988. (Ex. P-260.) In connection with making this retirement
request, Mr. Horshaw spoke with human resources staff member, Marie Blount, on two or three
occasions regarding his medical benefits. (N.T. 10/20/05 at 76, 78, 81-85.) Mr. Horshaw
understood from his conversations with Ms. Blount that he would receive free lifetime medical
benefits. (N.T. 10/20/05 at 71, 85-87.) He also discussed medical benefits with his co-workers
who were also former military personnel. (N.T. 10/20/05 at 76-77.)

296. Mr. Horshaw subsequently withdrew his request for retirement, however,
because he had heard there would be avoluntary layoff program pursuant to which participants

would receive a severance payment. (N.T. 10/20/05 at 75-76.)
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297. On severa occasions, human resources representatives reminded Mr.
Horshaw that he would be provided free lifetime medical benefits. (N.T. 10/20/05 at 71.) Just
prior to hislast day of work, Ms. Blount told Mr. Horshaw, “just think, you are getting free
medical benefits.” (N.T. 10/20/05 at 71-72.)

298. Mr. Horshaw depended on the promise of free lifetime medical benefitsin
making his decision to retire from Burroughs. (N.T. 10/20/05 at 72.)

299. If he had known that the Company could change or terminate the retiree
medical benefits such that they would not be provided at no cost for lifetime, Mr. Horshaw
would have sought employment with another company. (N.T. 10/20/05 at 72.)

300. OnJune 27, 1988, Mr. Horshaw executed a Post-Retirement Medical Plan
Enrollment/Change Form in order to receive retiree medical benefits under the Burroughs Plan.
(Ex. P-259.)

301. Mr. Horshaw participated in a Company savings plan while he was an
employee. (N.T. 10/20/05 at 72.)

302. After hismedical insurance costs are subtracted from his pension
distribution, Mr. Horshaw receives $13 per month. (N.T. 10/20/05 at 73.)

(120 TheodoreBotzum

303. Theodore Botzum was born June 3, 1932 and is divorced. (N.T. 10/20/05
at 89-90; Ex. P-336.)

304. Mr. Botzum was employed by Burroughs from December 10, 1956 until
his retirement on March 31, 1989 at age fifty-six pursuant to a voluntary work force reduction.

(N.T. 10/20/05 at 90; Exs. P-201, P-336.)
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305.  Mr. Botzum first heard about the retirement offer through written
materials that the Company circulated. (N.T. 10/20/05 at 97.) Mr. Botzum'’s understanding was
that the medical plan would cost him $20 per month until he reached sixty-five at which time the
plan would be free for life. (N.T. 10/20/05 at 97.) This offer of medical coverage “drove’ his
decision to retire and participation in the Burroughs Plan was “instrumental” to Mr. Botzum’'s
decision to retire. (N.T. 10/20/05 at 97, 103.) Mr. Botzum thought that because he would have
full medical coverage, he would be able to change careers and volunteer with children. (N.T.
10/20/05 at 96.)

306. Mr. Botzum spoke with his co-workers regarding the retirement offer.
(N.T. 10/20/05 at 97-98.)

307. Ontwo occasions, Mr. Botzum met with human resources representatives
to discuss the retirement package. (N.T. 10/20/05 at 98.) The medical benefits package was
presented to him as described in the materials that the Company had posted. (N.T. 10/20/05 at
98.) Mr. Botzum was told by a human resources staff member that retiree medical benefits
would cost $20 per month until the retiree reached age sixty-five at which time they would be
provided at no cost for the remainder of theretiree’ slife. (N.T. 10/20/05 at 98-99.)

308. Mr. Botzum received aletter dated March 8, 1989 from the Company
which included documentation needed to process his retirement and an explanation of his
benefits as a volunteer for the work force reduction. (N.T. 10/20/05 at 101; Ex. P-201.)

309. On March 13, 1989, Mr. Botzum executed a Post-Retirement Medical Plan
Enrollment/Change Form and thereby authorized the Company to withhold from his pension the

necessary contributions for participation in the Burroughs Plan. (N.T. 10/20/05 at 102; Ex. P-
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202.)

310. OnMarch 13,1999, Mr. Botzum aso executed a COBRA form. (N.T.
10/20/05 at 119-20; Ex. D-108.)

311. Mr. Botzum may have received the Benefits Portfolio and personalized
annual benefits statements during the course of his employment, but does not recall specifically
receiving them. (N.T. 10/20/05 at 126-27, 132.) Mr. Botzum does not recall reading the ROR
language in the annual benefits statements. (N.T. 10/20/05 at 127-28.)

312. Had he not been told by the Company that he would receive free medical
benefits after age sixty-five, he would not have retired at that time. (N.T. 10/20/05 at 132.)

313. Mr. Botzum was aware of a number of changes that the Company made to
his medical benefits while he was an active employee, such as increasing the deductible and
initiating the Call First program, but he was not aware that the changes also applied to retiree
medical benefits. (N.T. 10/20/05 at 117-18, 136.) He thought the retiree medical plan “was a
separate entity.” (N.T. 10/20/05 at 136.)

314. No one from the Company ever told Mr. Botzum that the Company could
not modify or eliminate retiree medical benefits. (N.T. 10/20/05 at 118-19.) No one from the
Company told Mr. Botzum that the Company could change the medical benefits or cancel the
plan completely. (N.T. 10/20/05 at 137.)

315. If retiree medical benefits under the Burroughs Plan had not been a part of
the retirement offer, Mr. Botzum “would not even have considered leaving at age fifty-six.”
(N.T. 10/20/05 at 103.) He would have continued working until age sixty-two or sixty-five.

(N.T. 10/20/05 at 103.)
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316.  While an employee, Mr. Botzum participated in an employee stock
purchase program, but he would not have continued to participate in that plan had he worked past
the time he retired because the Company’ s stock price had fallen and he chose to withdraw his
funds and re-invest them elsewhere. (N.T. 10/20/05 at 111-12.)

317. Mr. Botzum considered the severance offer of one week’s salary for every
year worked at the Company that was a component of the voluntary work force reduction
pursuant to which heretired as “icing on the cake.” (N.T. 10/20/05 at 98.) At retirement, Mr.
Botzum received alump sum of thirty-two weeks of salary. (N.T. 10/20/05 at 113.)

318. When helearned that the Company would increase the cost of
participating in the Burroughs Plan, Mr. Botzum left the Burroughs Plan because the costs were
“prohibitive.” (N.T. 10/20/05 at 105.) He had been volunteering on a part-time basis at the
Deveraux Foundation, but began working full-time so that he could receive medical benefits.
(N.T. 10/20/05 at 107-08.) Mr. Botzum worked for the Deveraux Foundation for approximately
nine or ten years, beginning in 1993. (N.T. 10/20/05 at 108.)

319. After leaving the Deveraux Foundation, Mr. Botzum obtained medical
insurance through the Veterans' Administration for one year and later obtained insurance through
Pacificare. (N.T. 10/20/05 at 108-09.)

320. Mr. Botzum has paid premiums for medical insurance other than to
Unisys. (N.T. 10/20/05 at 109; Ex. P-203.)

(13) EugenePaul Endress

321. Eugene Paul Endress was born April 13, 1932 and ismarried. (N.T.

10/21/05 at 4-5.)
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322. Mr. Endress was employed by Burroughs from November 1966 until he
ceased working on November 30, 1988 as part of a voluntary layoff program. (N.T. 10/21/05 at
9, 25)

323. Mr. Endressfirst worked in the receiving inspection department and then
in the quality assurance engineering department in the Company’ s Downingtown facility. (N.T.
10/21/05 at 10-12.) During the course of his employment with the Company, Mr. Endress was
promoted to various positions. (N.T. 10/21/05 at 12-15.) From September 1985 through
October 1986, Mr. Endress was assigned to work in Europe as part of a government contract
project. (N.T. 10/21/05 at 15-16.)

324. During the mid-1980' s there were periods between contracts when the
Company would layoff employees and at times would rehire such employees when another
contract became available. (N.T. 10/21/05 at 16.) Mr. Endress at times had to lay off employees
that he supervised, but was able to rehire many of them after another contract became available.
(N.T. 10/21/05 at 16.)

325. By letter dated July 15, 1988, Mr. Endress requested participation in a
voluntary layoff program effective November 30, 1988. (N.T. 10/21/05 at 20; Ex. D-137.) Mr.
Endress requested participation in the layoff program because the contract on which he was
working had ended and there was uncertainty whether there would be another contract. (N.T.
10/21/05 at 20.) Mr. Endress did not speak with a human resources representative at the time he
volunteered for the layoff in July 1988. According to Mr. Endress, the layoff was not considered
“quitting” and he believed that if another contract became available, he would be recalled

because of his positive past performance. (N.T. 10/21/05 at 22, 26.) Some of the employees
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who he supervised previously had taken the layoff and were recalled when anew contract began.
(N.T. 10/21/05 at 26.) However, no one at the Company ever told Mr. Endress that he would be
recalled from the layoff. (N.T. 10/21/05 at 51.) The Company had the right to turn down Mr.
Endress' request for layoff and it did not do so. (N.T. 10/21/05 at 52.)

326. Thevoluntary layoff package included severance pay of one week for
every year worked at the Company and pay for accrued but unused vacation. (N.T. 10/21/05 at
22-23.) Mr. Endress received a severance payment of twenty-two weeks of salary. (N.T.
10/21/05 at 23.)

327. During the severance period, Mr. Endress continued to receive medical
benefits as an active employee under the Burroughs Plan. (N.T. 10/21/05 at 26-27.) Mr. Endress
did not have a discussion with anyone at Burroughs about medical benefits before he decided to
participate in the voluntary layoff program because he “assumed that collecting severance pay
that it was going to stay in effect during that period of time.” (N.T. 10/21/05 at 23.)

328. InFebruary 1989, Mr. Endress received by mail a memorandum from Mr.
Blaine setting forth the documents that were required for retirement. (N.T. 10/21/05 at 27-28;
Ex. P-217.) Attachment A to the memorandum represented that retiree medical benefits under
the Burroughs Plan would cost $20 per month until age sixty-five and then would have no cost
thereafter for life. (N.T. 10/21/05 at 30; Ex. P-217 at Attachment A.)

329. Mr. Endress aso received a memorandum under Mr. Blaine' s signature
which contained comparisons of the medical plans that were available for retirees and which
notified the recipient that retiree medical benefits under the Burroughs Plan was available only to

those individuals who retired on or before April 1, 1989. (N.T. 10/21/05 at 29; Ex. P-218.)
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Based on this information, Mr. Endress concluded that he would rather receive retiree medical
benefits under the Burroughs Plan than the Unisys PRM Plan. (N.T. 10/21/05 at 31.)

330. Inresponse to the documents he received by mail, Mr. Endress met with a
human resources staff member in March 1989 to complete the paperwork necessary to process
hisretirement. (N.T. 10/21/05 at 31-32.) Mr. Endress met primarily with Sandra Wolonik to
process his retirement paperwork. (N.T. 10/21/05 at 32-33.) He had dealt with Ms. Wolonik on
numerous prior occasions during his employment with regard to staffing issues. (N.T. 10/21/05
at 33)

331. Inhismeeting with Ms. Wolonik, they discussed the retirement documents
he had received, including those related to the costs of the Burroughs Plan. (N.T. 10/21/05 at 33-
34; Ex. P-218.) Ms. Wolonik confirmed the Company’s policy that the costs of the medical plan
for retirees would be $20 per month until age sixty-five at which time there would be no cost to
theretiree. (N.T. 10/21/05 at 35.)

332.  Mr. Endress understood from the memoranda that he received from the
Company that the cost structure of the retiree medical benefits would “be that way forever.”
(N.T. 10/21/05 at 36.)

333. Mr. Endress retirement dateis April 1, 1989. (N.T. 10/21/05 at 39.)

334. If Ms. Wolonik had told Mr. Endress that the Company had the right to
increase the costs of the medical plan after retirement or had the right to terminate the plan, he
would have returned to the Company if another contract became available and would have
worked until age sixty-five or seventy instead of retiring at age fifty-six. (N.T. 10/21/05 at 38-

39)
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335.  While an active employee with Burroughs, Mr. Endress received medical
benefits at no cost to him, a pension accrual, and he participated in the Company’ s voluntary
savings plan. (N.T. 10/21/05 at 18-19.)

336. Mr. Endress received documents from the Company regarding medical
benefits, but does not recall specifically whether he received any personalized annual benefits
statements. (N.T. 10/21/05 at 60-62, 69, 78-79.)

337. While he was an active employee with Burroughs, Mr. Endress was aware
that the Company had instituted certain changes to the medical plan, such as changesto
deductibles and co-pays and the implementation of the Call First program. (N.T. 10/21/05 at 19-
20.)

338. Mr. Endress executed a Post-Retirement Medical Plan Enrollment/Change
Form on March 6, 1989. (Ex. D-147.)

339. After retiring from the Company, Mr. Endress purchased a beer distributor
businessin August 1989 which he operated for five or six years before selling in 1996. (N.T.
10/21/05 at 39.) The purchaser of the business ultimately defaulted on the purchase. (N.T.
10/21/05 at 40.) If he had known at the time of his retirement that the Company retained the
right to change, modify or terminate the Burroughs Plan for any reason, Mr. Endress would not
have purchased the beer distribution business. (N.T. 10/21/05 at 44.) Instead, he would have
sought employment el sewhere which would have provided medical benefits. (N.T. 10/21/05 at
44)

340. After thesaeof hisbusiness, Mr. Endress worked part-time for a

manufacturer of micro-coax cable. (N.T. 10/21/05 at 41.) For the past eight years, he has
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worked as a school bus driver, five days per week for atotal of approximately thirty hours. (N.T.
10/21/05 at 41.) He does not receive benefitsin this position. (N.T. 10/21/05 at 41.)

341. After the Company notified participants of the Burroughs Plan that they
would be transferred into the Unisys Plan and would begin contributing for premiumsin 1992,
Mr. Endress stayed in the plan for two years with the costs being deducted from his pension
payment. (N.T. 10/21/05 at 42.) He subsequently left the Unisys Plan in 1995. (N.T. 10/21/05
at 42.)

342. Since 1995, Mr. Endress has paid premiums for participation in health
insurance plans other than the Unisys Plan. (N.T. 10/21/05 at 43.)

343. Inaddition to the cost of health insurance premiums, Mr. Endress has
incurred out-of -pocket expenses for the medical care of he and his wife since 1995, such as co-
payments, the cost of prescription medication, and hospital and doctor expenses. (N.T. 10/21/05
at 45-46; Ex. P-227.) He has not been reimbursed by any health insurance carrier for these
expenses. (N.T. 10/21/05 at 46.)

(14) Robert Schieman

344. Robert J. Schieman was born May 8, 1933 and is married. (N.T. 10/21/05
at 81.)

345.  After completing athree-year program in electronic and industrial
engineering technology, Mr. Schieman worked at Burroughs from September 1959 until 1971.
(N.T. 10/21/05 at 82, 84, 86.) He then left Burroughs to work at an avionics company. (N.T.
10/21/05 at 86.)

346. Mr. Schieman was rehired by Burroughs and worked there from
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November 5, 1973 until hisretirement on March 31, 1989 at age fifty-five. (N.T. 10/21/05 at 84-
86; Ex. P-346.)

347. Mr. Schieman’stitle at the time of his retirement was manager of
publications production. (N.T. 10/21/05 at 88.) In this position, Mr. Schieman had
approximately ten employees reporting to him. (N.T. 10/21/05 at 89.)

348. With regard to his retirement, Mr. Schieman and hiswife initialy had
planned that he would retire at age sixty-two, when he would be eligible to collect Social
Security benefits. (N.T. 10/21/05 at 89.)

349. Mr. Schieman received a memorandum entitled Group Medical Benefits
for Retired Employees dated June 22, 1984 and an accompanying enrollment card. (N.T.
10/21/05 at 92; Exs. P-269, P-270.) Mr. Schieman retained these documentsin his files because
they pertained to retirement benefits and he had a practice of retaining documents relating to
medical benefits and benefitsin general. (N.T. 10/21/05 at 92.) From these documents, Mr.
Schieman understood that his medical benefits upon retirement would cost $20 per month until
age sixty-five at which time there would be no cost for the benefits. (N.T. 10/21/05 at 94.)

350. InFebruary 1989, Mr. Schieman received a copy of the memorandum
from Mr. Blaine, by which the Company announced the implementation of the Unisys PRM
Plan. (N.T. 10/21/05 at 90; Ex. D-261.) The memorandum was addressed to all employees who
were eligibleto retire at that time. (N.T. 10/21/05 at 90; Ex. D-261.) Based upon his reading of
this document, Mr. Schieman understood that the cost of retiree medical benefits under the
Burroughs Plan would be $20 per month until age sixty-five after which time there would be no

cost for participation. (N.T. 10/21/05 at 90-91.)
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351. On March 22, 1989, Mr. Schieman’s department was called into a general
meeting and he was informed that there would be a workforce reduction effective May 21, 1989
which would eliminate the department. (N.T. 10/21/05 at 94.) Prior to this date, Mr. Schieman
had no plans to retire before age sixty-two. (N.T. 10/21/05 at 94-95.)

352. Betty Burdette, a human resources staff member, attended the meeting on
March 22, 1989. (N.T. 10/21/05 at 95.) After the general meeting, Ms. Burdette met
individually with each member of the department. (N.T. 10/21/05 at 95.)

353. Inhismeeting with Ms. Burdette, Ms. Burdette informed Mr. Schieman
that he qualified to take early retirement in lieu of the workforce reduction. (N.T. 10/21/05 at
96.) Ms. Burdette informed Mr. Schieman that if he retired, Mr. Schieman would receive a
severance payment equal to aweek’ s pay for every year worked, a payment for accrued but
unused vacation, and he would be ligible to begin receiving his pension. (N.T. 10/21/05 at 96.)
Ms. Burdette explained to Mr. Schieman that he would be ligible to receive retiree medical
benefits under the Burroughs Plan which would cost $20 per month until age sixty-five, after
which time there would be no cost for participation in the plan. (N.T. 10/21/05 at 97.) They aso
discussed the general benefits of the Burroughs Plan, such as deductibles, out-of-pocket
expenses, and premiums. (N.T. 10/21/05 at 97-98.) Ms. Burdette also instructed Mr. Schieman
that he would need to sign up for the Burroughs Plan by April 1, 1989 if he wanted to receive
retiree medical benefits under that plan. (N.T. 10/21/05 at 98.) Ms. Burdette told Mr. Schieman
that she would return on March 28 to process the department’ s paperwork. (N.T. 10/21/05 at
98)

354. Mr. Schieman received by mail three letters dated March 22, 1989 and
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signed by Ms. Burdette. (N.T. 10/21/05 at 99-100; Exs. D-262, D-263.) Mr. Schieman
understood from one of the letters that within ayear of being laid off, he would have been
considered or offered for recall in his present work position or category, or if he desired, he could
have applied for another job classification. (N.T. 10/21/05 at 100; Ex. D-262.) At that time, Mr.
Schieman was working at the Company’s Blue Bell facility. (N.T. 10/21/05 at 101.) Mr.
Schieman thought that he “had a very good chance of being recalled” on the basis that the
Company had alot of work and was redistributing the workload amongst the east, central and
western divisions. (N.T. 10/21/05 at 101.)

355.  Mr. Schieman wrote a letter dated March 24, 1989 to Ms. Burdette
pursuant to which he requested retirement with medical benefits to be provided under the
Burroughs Plan. (N.T. 10/21/05 at 103; Ex. P-268.) Mr. Schieman wanted to retire, as opposed
to being laid off, because if he retired he was eligible to receive medical benefits under the
Burroughs Plan. (N.T. 10/21/05 at 103.) Had he been laid off, Mr. Schieman would have
received benefits under the Unisys PRM Plan, which he felt was an inferior plan that did not
have “locked-in” low premiums. (N.T. 10/21/05 at 103.) Participation in the Burroughs Plan
was a“key point” in hisdecision toretire. (N.T. 10/21/05 at 103.) In the letter, Mr. Schieman
asked Ms. Burdette to confirm in writing that he would be enrolled in the Burroughs Post-
Retirement Medical Plan described in Attachment 4 to the February 1989 notice. (N.T. 10/21/05
at 104; Ex. P-268.)

356. Ms. Burdette responded to Mr. Schieman’s March 24, 1989 letter in a
writing dated March 27, 1989. (N.T. 10/21/05 at 104; Ex. P-268.) In this|etter, Ms. Burdette

accepted Mr. Schieman’s request for retirement and confirmed that he would receive retiree
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medical benefits under the Burroughs Plan and that he would receive as severance aweek’s
worth of salary for every year he had worked, plus pay for accrued but unused vacation. (N.T.
10/21/05 at 104-05; Ex. P-268.)

357. On March 28, 1989 Mr. Schieman met with Ms. Burdette to compl ete the
documents necessary to process hisretirement. (N.T. 10/21/05 at 105.) Mr. Schieman did not
read the retirement documents before he signed them. (N.T. 10/21/05 at 105-06.) Although his
retirement date was March 31, 1989, Mr. Schieman elected to defer his pension until June of that
year. (N.T.10/21/05 at 106-07.)

358. Mr. Schieman executed a COBRA form on March 28, 1989. (Ex. D-250.)

359. Participation in the Burroughs Plan was the most important part of Mr.
Schieman’ s retirement decision because he was able to plan his future finances on the basis of
low-cost out-of-pocket payments and premiums. (N.T. 10/21/05 at 107.)

360. If he had known that the Company had the right to cancel or change the
costs of the Burroughs Plan, Mr. Schieman would not have taken early retirement. (N.T.
10/21/05 at 107-08.) In addition, had he known earlier that the Company had the right to cancel
or change the costs of the Burroughs Plan, he would not have made certain large, risky
investments that he did, because at that time he considered his medical costs and premiumsto be
negligible in terms of factoring them into his financial plan. (N.T. 10/21/05 at 109.)

361. Mr. Schieman retired at age fifty-five and was in good health. (N.T.
10/21/05 at 109.) There was no reason from a health perspective that he could not continue to
work. (N.T. 10/21/05 at 109.)

362. If hehad not retired on March 31, 1989, Mr. Schieman would have used
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the time prior to the May 21, 1989 layoff to pursue other employment opportunities within the
Company. (N.T.10/21/05 at 116-17.) If there had been no opportunities within the Company,
Mr. Schieman would have sought employment elsewhere. (N.T. 10/21/05 at 117.)

363. Mr. Schieman received a copy of the retiree SPD for the Burroughs Plan
on or about June 5, 1989. (N.T. 10/21/05 at 115-16, 126-27, 142-43; Ex. P-350.)

364. In 1995, Mr. Schieman |eft the Burroughs Plan because the costs were
becoming prohibitive. (N.T. 10/21/05 at 110.) At that time, Mr. Schieman enrolled he and his
wifein QualMed, an HMO. (N.T. 10/21/05 at 110.) When he became dligible for Medicare at
age sixty-five, Mr. Schieman again changed health plans and enrolled in Keystone 65. (N.T.
10/21/05 at 110; Exs. P-274, P-275.) Mr. Schieman enrolled his wife in the same plan when she
reached age sixty-five. (N.T. 10/21/05 at 110-11.) In connection with their participation in the
Keystone 65 plan, Mr. Schieman and his wife have paid premiums, co-pays, and prescription
expenses. (N.T.10/21/05 at 111-12; Ex. P-276.)

365. While he was employed by Burroughs, Mr. Schieman participated in the
Company’ s savings plan and he would have continued to contribute to this plan had he not
retired when hedid. (N.T. 10/21/05 at 112-13.)

366. Mr. Schieman requested a printout of his service and pension records from
the Company. (N.T. 10/21/05 at 112-14; Ex. P-351.)

367. Mr. Schieman did not seek employment after the Company increased the
cost of medical benefitsto retireesin 1993. (N.T. 10/21/05 at 136.)

368. If he had not retired when he did, Mr. Schieman would have delayed

taking hispension. (N.T. 10/21/05 at 117.) Because he retired at age fifty-six, instead of age
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sixty-two, there was an actuarial reduction in the amount of his pension benefit. (N.T. 10/21/05
at 137.)

369. While an active employee of Burroughs, Mr. Schieman received
personalized annual benefits statements. (N.T. 10/21/05 at 130.) Mr. Schieman read the
financial status section of the documents, but did not read the portion of the documents that
related to retiree medical benefits. (N.T. 10/21/05 at 130-32.) Mr. Schieman also received the
Benefits Portfolio. (N.T. 10/21/05 at 132.)

370.  While an active employee of Burroughs, Mr. Schieman was aware that the
Company had made changes to the medical plan, but considered these changes to be “minor
changes’ and changes “for the better.” (N.T. 10/21/05 at 132-33.) Mr. Schieman remembers that
the Company instituted a precertification program known as Call First. (N.T. 10/21/05 at 133.)

371.  Atthetime of hisretirement, Mr. Schieman received twenty-six weeks of
severance pay. (N.T. 10/21/05 at 133.)

372.  In 1987, Mr. Schieman received $220,000 after taxes were paid as part of
an inheritance. (N.T. 10/21/05 at 133-34.)

Having made the above Findings of Fact, the court makes the following:

1. CONCLUSIONSOF LAW

A. Background

1. This court has subject matter jurisdiction of this action arising under
ERISA pursuant to 29 U.S.C. § 1132(f) and 28 U.S.C. § 1331.
2. ERISA “was enacted, in part, to ensure that empl oyees receive sufficient

information about their rights under employee benefit plans to make well-informed employment

81



and retirement decisions.” Harte v. Bethlehem Steel Corp., 214 F.3d 446, 451 (3d Cir. 2000)

(citing Jordan v. Fed. Express Corp., 116 F.3d 1005, 1012 (3d Cir. 1997)). Assuch, ERISA

imposes certain obligations upon fiduciaries. Varity Corp. v. Howe, 516 U.S. 489, 506 (1996);

Burstein v. Ret. Account Plan for Employees of Allegheny Health Educ. and Research Found.,

334 F.3d 365, 384 (3d Cir. 2003).

3. The Tria Plaintiffs presently seek declaratory, injunctive and other
equitable relief under ERISA section 502(a)(3), 29 U.S.C. § 1132(a)(3) for alleged violations of
ERISA Section 404 which defines fiduciary duties owed by plan administrators to their
beneficiaries. Under section 404(a)(1)(A) of ERISA, afiduciary must “ discharge his duties with
respect to aplan solely in the interest of the participants and beneficiaries and (A) for the
exclusive purpose of: (i) providing benefits to participants and their beneficiaries; and (ii)
defraying reasonable expenses of administering the plan.” 29 U.S.C. § 1104(a)(1)(A).

4, The Tria Plaintiffs claim that Unisys breached its fiduciary duty under
section 404(a) of ERISA *on a continuing basis by misrepresenting the true nature of their retiree
medical benefits and concealing the fact that the company actually purported to reserve the right
to amend or terminate their benefits at any time for any reason.” Am. Complaint at Count I.
(Doc. No. 3.) Specificaly, the Trial Plaintiffs assert two distinct breach of fiduciary duty claims
against Unisys under section 404(a) of ERISA. First, they claim that the Company affirmatively
misrepresented to them that they would have free or low-cost medical benefits throughout
retirement or for life. Second, they claim that the Company breached its fiduciary duty by failing
to adequately disclose material information regarding retiree medical benefits. See Danielsv.

Thomas & Betts Corp., 263 F.3d 66, 76 (3d Cir. 2001) (distinguishing claims for breach of
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fiduciary duty based on affirmative misrepresentation and inadequate disclosure). Each of the
Tria Plaintiffs have raised colorable claims of a breach of fiduciary duty and detrimental
reliance. Therefore, they each have standing to bring their claimsfor relief. See Leuthner v.

Blue Cross and Blue Shield of Ne. Pennsylvania, 454 F.3d 120, 127-29 (3d Cir. 2006) (“[W]e

may find that a plaintiff has statutory standing if the plaintiff can in good faith plead that she was
an ERISA plan participant or beneficiary and that she still would be but for the alleged
malfeasance of a plan fiduciary.”).

B. Breach of Fiduciary Duty

5. As noted supra, the Tria Plaintiffs assert two types of breach of fiduciary
duty claims. To prove abreach of fiduciary duty for affirmative misrepresentation under ERISA,
aplaintiff must establish (1) the defendant’ s status as an ERISA fiduciary; (2) a
misrepresentation on the part of the defendant; (3) the materiality of that misrepresentation; and

(4) detrimental reliance by the plaintiff on the misrepresentation. Burstein, 334 F.3d at 384,

Daniels, 263 F.3d at 73. To prove abreach of fiduciary duty for inadequate disclosure under
ERISA, aplaintiff must show that (1) the defendant was acting in afiduciary capacity; (2) the
defendant failed to adequately inform plan participants and beneficiaries; (3) the defendant knew

of the confusion generated by its silence; and (4) detrimental reliance by the plaintiff. Burstein,

334 F.3d at 384; UAW v. Skinner Engine Co., 188 F.3d 130, 148 (3d Cir. 1999). The court will

address the Trial Plaintiffs claims under each framework.
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Q) Fiduciary Status

6. To prove each type of breach of fiduciary duty claim, a plaintiff must
establish that the alleged communication was made by an authorized fiduciary.® See Daniels,
263 F.3d at 72. In the present case, the Trial Plaintiffs contend that when the various human
resources staff members and/or supervisors communicated with the Trial Plaintiffs about retiree
medical benefits, they were functioning as ERISA fiduciaries. Defendant contends, however,
that severa of the Trial Plaintiffs are unable to prove fiduciary misconduct because they did not
identify any individual who allegedly made a misrepresentation to them and that several of the
Tria Plaintiffs are unable to prove fiduciary misconduct because the communications at issue
were made by supervisors or co-workers who did not have actual or apparent authority to speak
on behalf of the Company on benefits-related matters. The court must determine whether such
individuals were acting on the Company’ s behalf, and within the scope of their authority as

agents of the Company, when communicating with the Trial Plaintiffs. See Taylor v. Peoples

Natural Gas Co., 49 F.3d 982, 987-89 (3d Cir. 1995).

7. For an individual to qualify as an ERISA fiduciary, he must have actual or
apparent authority to advise the company’ s employees of their rights under the plan at issue. In

re Unisys Corp. Retiree Med. Benefit Litig., 2003 WL 252106, at *4 (E.D. Pa. Feb. 4, 2003)

® Under ERISA, afiduciary is any person who “exercises any discretionary authority or
discretionary control respecting management of such plan . .. or has any discretionary authority
in the responsibility in the administration of the plan.” 29 U.S.C. § 1002(21)(A). Burroughs
and, later, the Company, acted as plan administrator in making the communications to the Trial
Plaintiffs that are the basis of their claims of breach of fiduciary duty. “[W]hen aplan
administrator explains plan benefitsto its employees, it acts in afiduciary capacity.” Inre Unisys
Corp. Retiree Med. Benefit Litig., 57 F.3d 1255, 1261 n.10 (3d Cir. 1995).
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(citing Taylor v. Peoples Natural Gas Co., 49 F.3d 982, 988-89 (3d Cir. 1995)). Apparent

authority “(1) ‘results from a manifestation by a person that another is hisagent’ and (2) ‘exists
only to the extent that it is reasonable for the third person dealing with the agent to believe that

the agent is authorized.”” Taylor, 49 F.3d at 989 (quoting Restatement (Second) of Agency § 8

cmts. a& ¢ (1958)). Furthermore, “apparent authority arises in those situations where the
principal causes persons with whom the agent deals to reasonably believe that the agent has
authority.” 1d. (internal quotations and citations omitted).

8. The court finds that each of the Trial Plaintiffs have established that the
Company’ s agents communicated with the Trial Plaintiffs about retiree medical benefits and that
such Company employees had apparent, if not actual, authority to make such communications.
In addition to the documentation that the Company distributed regarding retiree benefits, each
Tria Plaintiff credibly testified that he or she was advised by either amember of the human
resources staff or a supervisor about the cost and duration of retiree medical benefits. Itis
apparent from the trial testimony that the Company delegated to the human resources staff and
other managers the function of advising employees about benefits. See, e.q., Findings of Fact
Nos. 80, 82-85. Each of the communications at issue were made by Company representativesin
the context of assisting the Tria Plaintiffs with gathering information about retiree benefits,
including retiree medical benefits. In addition, each of the communications at issue were made at
the time each of the Tria Plaintiffs was specifically contemplating retirement and analyzing
whether he or she was financially ableto retire. It was, therefore, reasonable for the Trial
Plaintiffs to believe that such human resources staff and supervisors were authorized to speak on

behalf of the Company regarding retiree medical benefits.

85



0. The court finds that Trial Plaintiffs DiLoreto, Endress, Gallagher, Geneva,
Schieman, and Y eager, have established that the specific human resources staff members who
communicated information about retiree medical benefits to them had the apparent authority as
the agents of an ERISA fiduciary to do so. The human resources staff members identified by
Tria Plaintiffs DiLoreto, Endress, Gallagher, Geneva, Schieman, and Y eager were acting on the
Company’s behalf, and within the scope of their authority as agents of the Company, when
communicating with the Trial Plaintiffs about the cost and duration of retiree medical benefits.
See, e.q., Findings of Fact Nos. 94, 117, 196, 252, 331, 353.

10. In addition, although Trial Plaintiffs Walnut, Peterman, Castorani,
Stringer, and Botzum were unable to identify a specific Company representative who
communicated information about retiree medical benefits to them, the court finds credible their
testimony that each had spoken with amember of the human resources department regarding
retiree medical benefits and that such meetings formed the basis of their understanding as to the
cost and duration of the benefits. Tria Plaintiffs Walnut, Peterman, Castorani, Stringer and
Botzum testified with specificity about the circumstances of their meetings with the respective
human resources representatives. Each Trial Plaintiff met with amember of the human resources
staff either individually, or as a participant in a Company-led group meeting. It was thus
reasonable for these Trial Plaintiffs to believe that such members of the human resources staff
were acting on the Company’ s behalf, and within the scope of their authority as agents of the
Company, when advising these Tria Plaintiffs about the cost and duration of retiree medical
benefits. See, e.q., Findings of Fact Nos. 139, 155, 169-70, 214, 307.

11.  Contrary to defendant’s contention that Trial Plaintiff Horshaw’s claim
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should fail because the alleged misrepresentation was made by a co-worker, the court finds that
Mr. Horshaw has established that a member of the human resources staff, Marie Blount,
communicated to Mr. Horshaw about retiree medical benefits and was functioning as the agent of
an ERISA fiduciary in doing so.* Ms. Blount was the member of the human resources staff that
he met with to process his retirement paperwork. It was, therefore, reasonable for Mr. Horshaw
to believe that Ms. Blount was acting on the Company’ s behalf, and within the scope of her
authority as an agent of the Company, when advising Mr. Horshaw about the cost and duration of
retiree medical benefits.

12. In addition, defendant contends that the affirmative misrepresentation
claims of Tria Plaintiffs Hansell and Ginsberg fail because they are unable to prove fiduciary
misconduct because the retiree benefits communications at issue were made by supervisors who
did not have actual or apparent authority to speak on behalf of the Company on benefits-related
matters. See Def.’s Proposed Conclusions of Law Nos. 28-30, 33. The court finds that the
supervisors with whom Trial Plaintiffs Hansell and Ginsberg spoke had apparent authority to
advise them regarding retiree medical benefits and that such supervisors were functioning as the
Company’s agentsin doing so. In 1986 and 1988, Mr. Hansell attended Company sponsored
meetings for potential retirees and he spoke with his supervisor, Mr. Depietropaol o, on severa

occasions regarding retiree medical benefits. Sometimein late 1988 or early 1989, Mr. Hansell

* Defendant also contends that the affirmative misrepresentation claims of Trial Plaintiffs
DiLoreto and Walnut should fail because the alleged misrepresentations were made by co-
workers. See Def.’s Proposed Conclusions of Law Nos. 30-32. The court has aready concluded
that Trial Plaintiffs DiLoreto and Walnut have established the fiduciary status element of their
breach of fiduciary duty clams. See supra Conclusions of Law Nos. 9 and 10 regarding Tria
Plaintiffs DiLoreto and Walnut.
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also met with Angelo Bellis, the head of human resources at the Company’ s Devon facility, to
obtain information about his retirement benefits. Mr. Ginsberg’s supervisor, Gerry Whalen, held
ameeting for his staff regarding a voluntary layoff program during which the cost and duration of
retiree medical benefits were discussed. Furthermore, a member of the human resources staff,
Eloise Phillips, confirmed the content of the communication regarding retiree benefits made by
Mr. Ginsberg's supervisor. Thus, it was reasonable for each of Mr. Hansell and Mr. Ginsberg to
believe that their supervisors were acting on the Company’ s behalf, and within the scope of their
authority as agents of the Company, when advising these Tria Plaintiffs about the cost and
duration of retiree medical benefits.

(2)  Affirmative Misrepresentation

13.  To prove abreach of fiduciary duty for affirmative misrepresentation
under ERISA, each Trial Plaintiff must establish that a fiduciary made a material
misrepresentation to him or her. See Daniels, 263 F.3d at 73 (delineating the elements of an
ERISA breach of fiduciary duty claim based on an affirmative misrepresentation). A
misrepresentation is material “if there is a substantial likelihood that it would mislead a
reasonable employee in making a decision regarding his benefits under the ERISA plan. 1d. See

aso In re Unisys Corp. Retiree Med. Benefit Litig. (“Unisys1”), 57 F.3d 1255, 1264 (3d Cir.

1995) (citing Fischer v. Philadelphia Elec. Co., 994 F.2d 130, 135 (3d Cir. 1993)) (same).

14.  TheTria Plaintiffs contend that the Company made material
misrepresentations to each of the Trial Plaintiffs by assuring the Trial Plaintiffs that they would
have secure, free or low-cost medical benefits throughout retirement or for life. Thetrial record

establishes that the Company made material misrepresentations to each Tria Plaintiff regarding
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the cost and duration of retiree medical benefits under the Burroughs Plan.

15.  The court finds credible the testimony of each of the Trial Plaintiffs that
the Company misrepresented the cost and duration of retiree medical benefits under the
Burroughs Plan by advising each of them that he or she would have free or low-cost medical
benefits throughout retirement or for life. See Findings of Fact Nos. 96 (DiLoreto), 117
(Gallagher), 139 (Walnut), 155 (Peterman), 170 (Castorani), 194 (Geneva), 214 (Stringer), 227-
28 (Hansdll), 254 (Y eager), 272 (Ginsberg), 295, 297 (Horshaw), 307 (Botzum), 331 (Endress),
353 (Schieman). The Company misrepresented the cost and duration of retiree medical benefits
under the Burroughs Plan despite the Company’ s reserved right to amend or terminate retiree
medical benefits under the Burroughs Plan.

16.  The court further concludes that such misrepresentations were material in
that there was a substantial likelihood that each misrepresentation would mislead a reasonable
employee in making a decision regarding his or her retiree medical benefits under the Burroughs
Plan.

17. In analyzing whether the Company’ s communications to the Trial
Plaintiffs regarding the cost and duration of retiree medical benefits were materially misleading,

the court must determine whether the harm to the Trial Plaintiffs was reasonably foreseeable.

See In re Unisys Corp. Retiree Med. Benefit Litig. (“Unisys|11”), 242 F.3d 497, 508 (3d Cir.
2001) (“An employer, even when acting in afiduciary capacity, is not responsible for harm that is

not reasonably foreseeable.”). In doing so, the court cannot simply ignore the existence of the
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SPD.> Seeid. (“Any determination of whether Unisys conveyed a message that was ‘ materially
misleading’ . . . cannot simply ignore the existence of the SPD.”). Rather, the court must
examine the content of the message conveyed and the context in which it was conveyed. 1d.

18. Based upon the evidence of record, the court concludes that a reasonable
fiduciary would have foreseen that its conduct towards each Tria Plaintiff would result in
important decision making on his or her part based on a mistaken belief that each possessed
guaranteed lifetime benefits.® That is, each Trial Plaintiff’s potential reliance in making a
decision regarding retiree medical benefits based upon the Company’ s misrepresentations was
reasonably foreseeable given the content and context of the statements made to the Trial
Plaintiffs.

19.  The content of the Company’s misrepresentations to the Trial Plaintiffs
concerned retiree benefits, including retiree medical benefits. In determining whether to retire,
the Company counseled each Tria Plaintiff, either individually or as part of a group meeting,
about the cost and duration of retiree medical benefits, representing that the benefits would cost a
retiree $20 per month until age sixty-five, after which time there would be no cost to the retiree.

As the Company recognized, the cost and duration of retiree medical benefitsis a significant

®> The Third Circuit also has noted that “ satisfaction by an employer as plan administrator
of its statutory disclosure obligations under ERISA does not foreclose the possibility that the plan
administrator may nonetheless breach its fiduciary duty owed plan participants to communicate
candidly, if the plan administrator simultaneously or subsequently makes material
misrepresentations to those whom the duty of loyalty and prudence are owed.” Unisys I, 57 F.3d
at 1264.

® The court will address whether each Trial Plaintiff has established the detrimental
reliance element of the breach of fiduciary duty clams. See infra Conclusions of Law Nos. 37-
55.
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factor to an employee who is contemplating whether retirement isfeasible at that time. See
Findings of Fact Nos. 49, 69-70. In addition, the written materials that the Company distributed
regarding retiree medical benefits reiterated the cost and duration of the benefits under the
Burroughs Plan as represented by the various human resources representatives. See, e.q., Exs. P-
85, P-148, P-154, P-217, P-229, P-236, P-274, P-304, D-261.

20.  The misrepresentations communicated to each Trial Plaintiff were made
specifically in the context of advising each Trial Plaintiff about the cost and duration of
retirement benefits, including retiree medical benefits. Moreover, throughout the time period that
the various misrepresentations were conveyed to the Trial Plaintiffs, the Company sought to
reduce staffing levels after the merger of Sperry and Burroughs and had implemented various
incentive programs to achieve that goal. See Findings of Fact Nos. 47-54. Furthermore, in
disseminating information about the cost and duration of retirement medical benefits, the
Company advised at least some of the Tria Plaintiffs that there was alimited time framein
which to secure retiree medical benefits under the Burroughs Plan. See Findings of Fact Nos. 69,
71,72, 74,75, 123, 191, 252, 278, 353. In addition, the Company was aware that information
concerning retiree medical benefits was critical to such employees. See, e.g., Findings of Fact
Nos. 49, 69-70.

21. Even taking into consideration the reservation of rights provisionsin the
SPDs, the content and context of the misrepresentations made it foreseeable that a reasonable
employee in the position of the Trial Plaintiffs would rely upon the misrepresentations made by
the Company regarding the cost and duration of retiree medical benefits under the Burroughs

Plan. Although each SPD contains an ROR provision, the record makes clear that there was

91



confusion whether active employee medical benefits and retiree medical benefits were provided
pursuant to the same plan or separate benefit plans. The Company was not clear on this point.
See Findings of Fact No. 24. While some employees and some Tria Plaintiffs may have
received the retiree SPD prior to retirement, it was the Company’ s policy that the retiree SPD
was available upon request, but was distributed only after the Company had received an
enrollment card pursuant to which the retiree had elected benefits under the Burroughs Plan. See
Findings of Fact No. 29. Similarly, because of the confusion created by the Company asto
whether retiree medical benefits were provided pursuant to the same plan or a separate plan, the
Company cannot now, in hindsight, claim that changes that were instituted to medical benefits
under the Burroughs Plan while the Tria Plaintiffs were active employees put them on notice
that the Company retained the right to change or terminate retiree medical benefits under the
Burroughs Plan. Thetrial record makes clear that the employee population did not understand
that changes to the Burroughs Plan for active employees also translated to changes to retiree
medical benefits. Moreover, such changes were not presented by the Company in the negative
light that they now claim. Several of the Trial Plaintiffs who testified that they realized that the
Company had changed benefits for active employees indicated that the changes were perceived to
be insignificant.

22.  Thecourt also does not find persuasive defendant’ s argument that the
Company did not affirmatively misrepresent retiree medical benefits to the Trial Plaintiffs
because no one at the Company ever told any Trial Plaintiff anything that was not true regarding
retiree medical benefits. Defendant contends that the statements to the Trial Plaintiffs regarding

retiree medical benefits were true at the time they were said and accordingly cannot be
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misrepresentations. The court concludes, however, that this argument is misplaced. Whilethe
communications to the Trial Plaintiffs which are alleged to be misrepresentations were perhaps
not facially fal se statements when taken out of context, they were nonetheless misleading. They
were misleading because the Company knew that by failing to qualify those statements with the
caveat that the Company could modify or terminate the retirees’ medical benefits at any time, its
employees would be misled when they made the important decision to retire. See Restatement

(Second) of Torts§ 529 (1977) (* A representation stating the truth so far as it goes but which the

maker knows or believes to be materially misleading because of his failure to state additional or
qualifying matter is afraudulent misrepresentation.”).

23.  InPeterson v. American Telephone & Telegraph Co., 127 Fed. Appx. 67,

72, 2005 WL 751925 (3d Cir. Apr. 4, 2005) (not precedential), the Third Circuit affirmed the
district court’s granting of summary judgment in favor of the employer on the plaintiffs’ breach
of fiduciary duty claims and held that the retirees were not misled as to their benefits. The court
found that when the employer made the statements to the retirees, the employer believed them to
be true and the information was accurate at that time. Peterson, 127 Fed. Appx. at 73. The court
stated, “[a]n * honest statement of belief reasonably grounded in fact does not constitute a

misrepresentation.’” Id. (citing Taylor v. Peoples Natural Gas Co., 49 F.3d 982, 990 (3d Cir.

1995)). Accord Leuthner, 454 F.3d at 129 (“ A representation is not a misrepresentation if it isan
accurate reflection of the plan administrator’s intent when the statement was made.”)

24.  However, the statements made to the Trial Plaintiffsin the case at bar are
distinguishable from those of Peterson. Here, the Company’ s communicationsto each Trial

Plaintiff regarding the cost and duration of retiree medical benefits were not honest statements of

93



belief reasonably grounded in fact. The statements made to the Trial Plaintiffs were not facially
false when taken out of context, but rather were half-truths. In other words, the information
given to the Trial Plaintiffs was not entirely true; therefore, it was misleading. See Restatement

(Second) of Torts § 529, cmt. a (* A statement containing a half-truth may be as misleading as a

statement wholly false. Thus, a statement that contains only favorable matters and omits all
reference to unfavorable mattersis as much afalse representation asiif all the facts stated were

untrue.”). See also Hoxworth v. Blinder, Robinson & Co., Inc., 903 F.2d 186, 200 n.19 (3d Cir.

1990) (defining misleading half-truths as “failures to disclose sufficient information to render
statements actually made not misleading”). Thus, the holding of Peterson that true statements
cannot be misrepresentations is not directly on point in the present case. The Company’s

statementsto the Trial Plaintiffs were not “honest statements of belief reasonably grounded in
fact.”

25.  Thisisevidenced again by the content and context of the Company’s

communications to each Trial Plaintiff. Seelnre Unisys Corp. Retiree Med. Benefit Litig., 2003

WL 252106, at *5 (E.D. Pa. Feb. 4, 2003) (granting motion to decertify the class action and
noting that the court must examine the circumstances surrounding each communication, i.e., the
timing, content, and context of the communication to determine whether a particular
communication rises to the level of amaterial misrepresentation). Given these circumstances, a
reference to the Company’ s right to terminate retiree medical benefits at the same time it

represented the cost and duration of the benefits would have made such a statement an “ honest
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statement grounded in fact.”” The Company failed to make this full disclosure to the Trial

Plaintiffs. See Romero v. Allstate Corp., 404 F.3d 212, 227 (3d Cir. 2005) (reversing dismissal

and remanding the matter for further proceedings and noting “[e]ven assuming the
representations accurately described the terms of the written Pension Plan, if the representations
were made for the purpose of intentionally misleading those considering . . . retirement, then
these representations may still give rise to abreach of fiduciary duty under ERISA”).

3 | nadequate Disclosure

26.  Asset forth above, to prove aclaim for breach of fiduciary duty for
inadequate disclosure, in addition to showing that the Company was acting in afiduciary
capacity, the Tria Plaintiffs must show that the Company failed to adequately inform the Tria
Plaintiffs and that the Company knew of the confusion generated by its silence.® See Skinner
Engine, 188 F.3d at 148.

27.  TheThird Circuit has held that “afiduciary not only has a negative duty
not to misrepresent material factsto plan beneficiaries, but also a corresponding affirmative duty

to speak ‘when the trustee knows that silence might be harmful.”” Harte, 214 F.3d at 452

" The court is mindful of the Third Circuit’s characterization of the present dispute. The
Third Circuit noted in Unisys I1, “thisis not a case involving an employer’s ‘duty to remind.’
Instead, this case is more accurately characterized as a dispute over an employer’ s duty, as an
ERISA fiduciary, not to misinform employees through material misrepresentations and
incompl ete, inconsistent or contradictory disclosures.” Unisysll, 57 F.3d at 1264. The court
does not presently suggest that the Company should have reminded each Trial Plaintiff about the
existence of the ROR in theretiree SPD. Rather, the court finds that the Company misinformed
the Tria Plaintiffs about retiree medical benefits by failing to accurately represent the cost and
duration of such benefits.

8 SeeinfraConclusions of Law Nos. 37-55 for a discussion of the detrimental reliance
element of the breach of fiduciary duty claims.
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(quoting Bixler v. Central Pa. Teamsters Health & Welfare Fund, 12 F.3d 1292, 1300 (3d Cir.

1993)). See also Adams v. Freedom Forge Corp., 204 F.3d 475, 493 (3d Cir. 2000) (“[A]
fiduciary may not remain silent when he or she knows that a reasonable beneficiary could rely on
the silence to hisor her detriment.”). Consistent with this duty, afiduciary must “disclose to the
beneficiary only those material facts, known to the fiduciary but unknown to the beneficiary,

which the beneficiary must know for its own protection.” Glaziers and Glassworkers Union

Local No. 252 Annuity Fund v. Newbridge Sec., Inc., 93 F.3d 1171, 1182 (3d Cir. 1996).

28.  “[A] duty to advise affirmatively of the reservation of rights clause might
have arisen even in the absence of beneficiary-specific information concerning confusion or
mistake” if the evidence of record is so pervasive that a reasonable fiduciary would have done
more than simply rely on the SPD. Unisys I, 242 F.3d at 509. However, the law does not
“reguire clairvoyance on the part of the fiduciary,” but rather “requires only that afiduciary deal
fairly with his beneficiaries and, in doing so, that it ‘exercise such care and skill as a man of

ordinary prudence would exercise’ in hisown affairs.” 1d. (quoting Restatement (Second) of

Trusts 8 174). See also Burstein, 334 F.3d at 386 n.31 (“ The requirement that a
mi srepresentation must ‘ confuse a reasonable beneficiary’ suggests that afiduciary, asan
objective matter, knew or should have known that a beneficiary would be confused.”).

29.  Thus, the court must decide whether areasonable fiduciary in Unisys
position would have foreseen that its conduct towards the Trial Plaintiffs would result in
important decision making on their part based on a mistaken belief that they possessed
guaranteed lifetime benefits. See Unisys|lil, 242 F.3d at 509. Again, the existence of the SPD is

one of the circumstances that must be considered. 1d. The Third Circuit characterizesthisas a
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“fair dealing” standard and one that requires “ reasonable foreseeability as a prerequisite to legal
responsibility on the breach of fiduciary duty claims.” Id. at 509-10.

30. In the present case, the court finds that the Company failed to adequately
inform each of the Trial Plaintiffs about the cost and duration of retiree medical benefits under
the Burroughs Plan and that the Company knew of the confusion generated by its silence.

31.  Totheextent the Company relied on the existence of the ROR in the
active employee SPD to satisfy its fiduciary obligations, the Company failed to present this
information in a sufficiently clear manner. While it may be that medical benefits for active
employees and retirees under the Burroughs Plan were provided pursuant to the same plan with
the same plan number, it is apparent that the Company frequently referred to retiree medical
benefits as though they were provided under a separate plan. See Findings of Fact No. 24.
Although severa of the Trial Plaintiffs admitted that they knew that the medical or other benefits
could change or had been changed at one time, it was therefore not unreasonable for the Trial
Plaintiffs, particularly at the time they were active employees, to believe that changesto the
benefits of active employees did not necessarily translate to changes to retiree benefits or that
documentation distributed by the Company regarding active employee medical benefits did not
pertain to retiree benefits. Moreover, the Tria Plaintiffs who acknowledged knowing that the
Company previously had changed medical benefits, testified that they thought the changes were
insignificant, had been portrayed by the Company in a positive light, or that there was a separate
plan for the retirees such that changes to active benefits were not relevant, or directly applicable,
to retiree benefits.

32.  With respect to the ROR provision in the retiree SPD, only Tria Plaintiffs
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Walnut, Hansell, Ginsberg, Geneva and Schieman testified that they had received the retiree SPD
and only Tria Plaintiffs Ginsberg and Genevareceived it prior to retirement. Thistestimony is
consistent with the Company’ s policy that the retiree SPD was made available to those who
requested it, but it was only distributed to retirees after they had submitted an enrollment card to
receive retiree medical benefits under the Burroughs Plan. See Findings of Fact No. 29. In any
event, even if each of the Trial Plaintiffs had received the retiree SPD prior to retirement, given
the conversations that each Trial Plaintiff had with the Company representatives regarding retiree
medical benefits under the Burroughs Plan, a reasonable fiduciary in the Company’ s position
would have foreseen that its conduct towards the Trial Plaintiffs would result in important
decision making on their part based on a mistaken belief that they possessed guaranteed lifetime
medical benefits.

33.  Furthermore, the evidence of record indicates that the confusion about the
cost and duration of retiree medical benefits was pervasive. The Company was well aware that
medical benefits were important to those contemplating retirement. In itsinternal memoranda,
human resources management indicated acknowledged the significance. By confidential
memorandum dated February 8, 1989, Mr. Losey noted that the Company “recognize[d] that
post-retirement medical coverage is an important and valued benefit to employees.” (Ex. P-155
at 74318.) See also Findings of Fact Nos. 72, 87. However, despite the actions it took to explain
the benefitsit provided, the Company was aware that its employees were confused about
benefits. See Findings of Fact Nos. 80, 88, 90. In drafting the December 20, 1988 memorandum
from Mr. Blaine to Mr. Blumenthal, Mr. Penhale acknowledged that: “Many retirees will

undoubtedly suggest that when they retired they felt their medical program would continue
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without change.” (Ex. P-143 at 074169.) Although he based this statement on his experiencein
the Sperry organization, he acknowledged that it was possible that some of the Burroughs retirees
also would contend that their medical benefits would not change during retirement. (N.T.
10/25/05 at 194, 233.) In preparing the human resources staff for the ultimate implementation of
the Unisys Plan in 1992, the question and answer memorandum that the Company drafted shows
that the Company believed that it was reasonably foreseeabl e that employees had relied on the
promise of lifetime benefits in making their retirement decisions. See Ex. P-175 at 057439-
057440 (stating “I thought my medical coverage and contributions would stay in effect for life,”
and “How can the Company make such drastic changes to medical coverage? When | retired
years ago, the information the Company gave me didn’t indicate that the Company could make a
changelikethis.”). Thus, the court finds that the Company should have foreseen that its
communications to the Trial Plaintiffs about the cost and duration of retiree medical benefits
would cause reasonable employees to rely to their detriment.

34.  Thecourt alsoisnot persuaded by defendant’ s argument that the presence
of ROR provisions in other benefits documentation, e.g., COBRA documentation, enrollment
cards, or personalized annual benefits statements, put the Trial Plaintiffs on notice that the
Company reserved its right to change or terminate retiree medical benefits under the Burroughs
Plan. Defendant posits that the Company did not rely solely on the SPDs to advise plan
participants that it could change or terminate the Burroughs Plan at any time. Such evidence,
while perhaps relevant, does not outwei gh the affirmative misrepresentations made by the
Company specifically in the context of counseling its employees about retirement benefits under

the Burroughs Plan. Furthermore, the presence of ROR provisions in other benefits
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documentation simply does not clarify any confusion created by the conflicting information the
Tria Plaintiffs received in the form of oral and written affirmative misrepresentations about the
retiree medical benefits. The fact that other benefits documentation contained reservation of
rights provisions does not persuade the court that it was unforeseeable that a reasonable
employee in the position of the Trial Plaintiffs would rely upon the misrepresentations made by
the Company. Defendant’s argument also ignores the significant temporal aspect of the
Company’s misrepresentations. The Company misrepresented the cost and duration of retiree
medical benefits under the Burroughs Plan when the Trial Plaintiffs were making imminent
retirement decisions, in part because of the sense of urgency created by the Company, and in the
context of advising the Tria Plaintiffs specifically about the benefits the Company would
provide during retirement under the Burroughs Plan.

35.  Thecourt reiterates that the Company was not simply under a*“duty to
remind” the Tria Plaintiffs about the ROR provision of the SPD. Rather, when the Company
communicated in the context of counseling its employees about retirement benefits, it had a duty
to convey complete information that was relevant and material to the retirement decision. Thus,
when the Company communicated about the cost and duration of retiree medical benefits, it had
the duty to convey complete, relevant, and material information about the cost and duration of
the benefits. A representation to the effect that the benefits would cost $20 per month for the
retiree and then be provided at no cost for the rest of retirement or the retiree’ s life does not
convey complete information if the Company retains the right to change or terminate those
benefits at any time. The Third Circuit has cautioned that “once an ERISA beneficiary has

requested information from an ERISA fiduciary who is aware of the beneficiary’ s status and
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situation, the fiduciary has an obligation to convey complete and accurate information material to
the beneficiary. Thisisso even if that information comprises elements about which the

beneficiary has not specifically inquired.” Skinner Engine, 188 F.3d at 130, 150 (internal citation

omitted).® Here, the Company was aware that it was counseling the Trial Plaintiffs about
retirement benefits, including retiree medical benefits, while the Trial Plaintiffs were making
retirement decisions. The Company was thus obligated to convey complete and accurate
information about the cost and duration of the retiree medical benefits.

36.  The court again notes that there is a significant temporal aspect to the
present factual scenario. The Company’slack of complete disclosure regarding its reserved right
to change or terminate retiree medical benefits occurred when the Company was specifically
counseling the Tria Plaintiffs about retiree benefits, at atime when the Trial Plaintiffs were
making retirement decisions. The Company knew that the retirement decision was significant,
that the cost of retiree medical benefits was significant, and that participation in a specific
medical plan was considered a powerful motivation in the retirement decision. See Ex. P-130.
Furthermore, in light of its integration efforts after the merger and the proposed FASB rule that
changed the way retiree medical costs were recorded by the Company on its financial statements,

the Company created a sense of urgency for many of the Trial Plaintiffsin making their

® An employeeis not required to make a specific request for information as a condition
precedent to afiduciary’ s duty to disclose regardless of the circumstances known to the fiduciary.
Glaziers, 93 F.3d at 1181, Bixler, 12 F.3d at 1300 (* Thus while the beneficiary may, at times,
bear a burden of informing the fiduciary of her material circumstance, the fiduciary’s obligations
will not be excused merely because she failed to comprehend or ask about atechnical aspect of
the plan.”). See also Jordan, 116 F.3d at 1016 (“[W]e have held a specific request for
information is not necessarily a prerequisite for finding afiduciary breach to inform.”).
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retirement decisions, particularly for those Trial Plaintiffs who retired in the 1988-1989 time
frame. The Company repeatedly presented deadlines by which the employees needed to retire in
order to secure retiree medical benefits under the Burroughs Plan. See Findings of Fact Nos. 69,
71,72, 74,75, 123, 191, 252, 278, 353. A reasonable fiduciary in this context would have
foreseen that its conduct towards each of the Trial Plaintiffs would result in important decision
making on his or her part based on amistaken belief that he or she possessed guaranteed lifetime
benefits.

4) Detrimental Reliance

37.  Toprevail on either their affirmative misrepresentation claims or their
inadequate disclosure claims, each of the Tria Plaintiffs must show that he or she relied upon the
misrepresentation or the inadequate disclosure to his or her detriment. See Burstein, 334 F.3d at
387; Daniels, 263 F.3d at 73.

38.  TheThird Circuit has clarified that the plaintiffsin this case are not
limited to proving detrimental reliance based on retirement decisions; other forms of reliance can
form avalid basis of relief. See Unisys|llil, 242 F.3d at 507 (“[W]e decline Unisys' invitation to
adopt an across the board prohibition of relief based upon reasonable reliance in contexts other
than retirement decisions.”). For example, the Tria Plaintiffs may be able to establish
detrimental reliance by proving that he or she declined other employment opportunities, chose to
forego the opportunity to purchase supplemental health insurance, or made other important
financia decisionsfor hisor her retirement. Seeid.

39.  Atthesametime, detrimenta reliancein the case at bar has not been

proven on aclass-wide basis and the Trial Plaintiffs must prove on an individual basis the extent

102



of the reliance and resulting harm. In re Unisys Corp. Retiree Med. Benefit Litig., 2003 WL

252106, at *5 (E.D. Pa. Feb. 4, 2003).

40. Trial Plaintiff DiLoreto. The court findsthat Trial Plaintiff DiLoreto

failed to adduce evidence sufficient to show detrimental reliance. Thereis insufficient evidence
that she relied on the Company’ s misrepresentations or inadequate disclosure in making her
retirement decision. The court does not fully credit Ms. DiLoreto’ s testimony that she declined
an offer to return to work at the Company after she was involuntarily laid off or that she would
not have elected areduced pension if she had known that the Company could change or terminate
retiree medical benefits under the Burroughs Plan. In addition, the court does not find persuasive
Ms. DiLoreto’ s testimony that she would not have taken expensive vacations had she known that
the Company retained the right to change or terminate the Burroughs Plan, because the court
credits Ms. DiLoreto’ s testimony that she and her husband were cautious with their expenditures
as soon as they began retirement.

41. Trial Plaintiff Gallagher. The court concludes that Trial Plaintiff

Gallagher has suffered an injury because of his reasonable reliance on the Company’s
representations and inadequate disclosures regarding whether retiree medical benefits under the
Burroughs Plan could be changed or terminated. The court credits Mr. Gallagher’ s testimony
that participation in the Burroughs Plan was important to his retirement decision. The court
further credits Mr. Gallagher’ s testimony that if he had not retired from Burroughs when he did,
Mr. Gallagher would have continued to work until age sixty-two or sixty-five. Infact, Mr.
Gallagher did work until 2003 when he was seventy-three. Although he submitted aform

requesting voluntary layoff because of “personal problems (and health) at home,” the court also
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credits Mr. Gallagher’ s explanation that he did not cite to participation in the Burroughs Plan as a
reason for requesting voluntary layoff because he was considered key personnel and did not think
that would be considered a reasonabl e request to leave the Company. Mr. Gallagher had
previously submitted a request for retirement to his supervisor but it was rejected because Mr.
Gallagher was considered key personnel. Only when a new Vice President was appointed was
his retirement request accepted in March 1989.

42. Tria Plaintiff Walnut. The court concludes that Tria Plaintiff Wa nut has

failed to adduce evidence sufficient to show detrimental reliance. Although he contends that he
agreed to the settlement of his claims with the Company on the basis that the Settlement
Agreement was based on the terms of the 1986 VRIP, the Settlement Agreement does not state
that he would receive such benefits. Rather, the Settlement Agreement merely states that he
would receive medical benefits “in accordance with Unisys policy.” The Settlement Agreement
also contains an integration clause which states that it contains the “ entire agreement” of the
parties. The court finds that there is insufficient evidence that Mr. Walnut relied on the
Company’ s misrepresentations in making his retirement decision.

43. Trial Plaintiff Peterman. The court concludesthat Tria Plaintiff Peterman

has suffered an injury because of her reasonable reliance on the Company’ s representations and
inadequate disclosures regarding whether retiree medical benefits under the Burroughs Plan
could be changed or terminated. The court credits Ms. Peterman’ s testimony that she would have
continued working if she had known at the time that she retired that the Company had the right to
change the cost of the medical benefits or that the Company was thinking of changing medical

benefits. Shewas in good health at the time of her retirement and would have continued working
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if her health permitted.

44. Trial Plaintiff Castorani. The court concludes that Trial Plaintiff Castorani

has suffered an injury because of her reasonable reliance on the Company’ s representations and
inadequate disclosures regarding whether retiree medical benefits under the Burroughs Plan
could be changed or terminated. The court credits Ms. Castorani’ s testimony that she would
have continued working in order to increase her pension accrual and to earn additional salary if
she had known at the time that she retired that the Company had the right to change the cost of
retiree medical benefits or terminate the Burroughs Plan. In addition, the court finds credible
Ms. Castorani’ s testimony that if she had known that the Company could change or terminate
retiree medical benefits under the Burroughs Plan, she would have sought full-time employment
that provided benefits after she retired from the Company rather than working part-time.

45, Trial Plaintiff Geneva. The court concludesthat Tria Plaintiff Geneva has

suffered an injury because of his reasonable reliance on the Company’ s representations and
inadequate disclosures regarding whether retiree medical benefits under the Burroughs Plan
could be changed or terminated. The court credits Mr. Geneva's testimony that he retired at the
time he did because he wanted to be guaranteed that the cost of his medical benefitsin retirement
would be as the Company had represented, $20 per month until age sixty-five and then free for
therest of hislife. The court further finds credible Mr. Geneva's testimony that he would have
continued working if he had known that he would incur medical costs other than as the Company
had represented. Thus, the court finds that the Company’ s representations and inadequate
disclosures influenced the timing of Mr. Geneva's retirement.

46.  Tria Plaintiff Stringer. The court concludesthat Tria Plaintiff Stringer
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has suffered an injury because of her reasonable reliance on the Company’ s representations and
inadequate disclosures regarding whether retiree medical benefits under the Burroughs Plan
could be changed or terminated. The court credits Ms. Stringer’ s testimony that she would not
have retired when she did, and that she would have continued working until age sixty-five, if she
had been told in her meeting with the human resources representative about retirement benefits
that the retiree medical benefits could be changed or terminated. The court finds credible Ms.
Stringer’ s testimony that she also would not have gifted money to her granddaughter or had a
swimming pool installed if she had known that the Burroughs Plan was going to change and that
she would have to pay the cost of retiree medical benefits.

47. Trial Plaintiff Hansdll. The court concludes that Tria Plaintiff Hansell has

suffered an injury because of his reasonable reliance on the Company’ s representations and
inadequate disclosures regarding whether retiree medical benefits under the Burroughs Plan
could be changed or terminated. The court credits Mr. Hansell’ s testimony that he retired when
he did in order to secure retiree medical benefits under the Burroughs Plan and that he would
have continued working until age sixty-five, if he had known that the retiree medical benefits
could be changed or terminated. In fact, Mr. Hansell retired from Unisys at age sixty-two
pursuant to a voluntary layoff program, but continued to work as a contractor for three years and
ceased working at age sixty-five.

48.  Tria Plaintiff Yeager. The court concludesthat Trial Plaintiff Y eager has

suffered an injury because of his reasonable reliance on the Company’ s representations and
inadequate disclosures regarding whether retiree medical benefits under the Burroughs Plan

could be changed or terminated. The court credits Mr. Y eager’ s testimony that if he had known
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that the Company had the right to change or terminate the Burroughs Plan at any time, he would
not have retired when he did. Mr. Y eager retired at age sixty-two, but would have worked until
age sixty-five. The court also finds credible Mr. Y eager’ s testimony that participation in the
Burroughs Plan was the most significant consideration in his decision to retire at the time he did.

49.  Tria Plaintiff Ginsberg. The court concludes that Trial Plaintiff Ginsberg

has suffered an injury because of his reasonable reliance on the Company’ s representations and
inadequate disclosures regarding whether retiree medical benefits under the Burroughs Plan
could be changed or terminated. The court credits Mr. Ginsberg’ s testimony that he retired when
he did in order to secure retiree medical benefits under the Burroughs Plan, with the cost
structure and duration as represented by the Company. If, at the time he made his retirement
decision, Mr. Ginsberg had known that the Company could change retiree medical benefits such
that he would pay the current cost, he would not have retired at that point and would have
continued to work. The court aso finds credible Mr. Ginsberg’ s testimony that initially he had
intended to retire from his position with the Company and seek other employment in the
Company. However, Mr. Ginsberg was unable to do so given the time frame within which he
had to retire in order to secure retiree medical benefits under the Burroughs Plan.

50. Trial Plaintiff Horshaw. The court concludesthat Trial Plaintiff Horshaw

has suffered an injury because of his reasonable reliance on the Company’ s representations and
inadequate disclosures regarding whether retiree medical benefits under the Burroughs Plan
could be changed or terminated. The court credits Mr. Horshaw’ s testimony that he believed that
Burroughs employees received alower salary in exchange for free lifetime medical benefits. The

court also finds credible Mr. Horshaw’ s testimony that he retired when he did in order to secure
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retiree medical benefits under the Burroughs Plan and that he depended on the promise of free
lifetime medical benefitsin making his decision to retire from Burroughs. If he had known that
the Company could change or terminate the retiree medical benefits such that they would not be
provided at no cost for hislifetime, Mr. Horshaw would have left the Company earlier to seek
other employment.

51. Tria Plaintiff Botzum. The court concludesthat Trial Plaintiff Botzum

has suffered an injury because of his reasonable reliance on the Company’ s representations and
inadequate disclosures regarding whether retiree medical benefits under the Burroughs Plan
could be changed or terminated. The court credits Mr. Botzum'’ s testimony that the Company’s
representation of free, lifetime benefits was instrumental in his decision to retire. Mr. Botzum
retired when he did in order to secure retiree medical benefits under the Burroughs Plan. If he
had not been told by the Company that he would receive free medical benefits after age sixty-
five, he would not have retired at that time. Mr. Botzum was fifty-six at the time he retired
pursuant to a voluntary workforce reduction. The court further finds credible Mr. Botzum’s
testimony that he would have continued to work until age sixty-two or sixty-five. Infact, after he
left the Unisys Plan because of its cost, Mr. Botzum began working full-time so that he could
receive benefits.

52. Trial Plaintiff Endress. The court concludes that Trial Plaintiff Endress

has suffered an injury because of his reasonable reliance on the Company’ s representations and
inadequate disclosures regarding whether retiree medical benefits under the Burroughs Plan
could be changed or terminated. The court credits Mr. Endress’ testimony that he retired when

he did in order to secure retiree medical benefits under the Burroughs Plan and that he would
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have continued working until at least age sixty-five, if he had known that the retiree medical
benefits could be changed or terminated. Mr. Endress was fifty-seven at the time he retired
pursuant to a voluntary workforce reduction. Although there is no assurance that Mr. Endress
would have been recalled to employment with the Company, the court also credits Mr. Endress
testimony that he would not have purchased a beer distributorship in August 1989 (five months
after his retirement from the Company) if he had known at the time he retired that the Company
retained the right to change or terminate retiree medical benefits under the Burroughs Plan.

53. Tria Plaintiff Schieman. The court concludes that Trial Plaintiff

Schieman has suffered an injury because of his reasonable reliance on the Company’s
representations and inadequate disclosures regarding whether retiree medical benefits under the
Burroughs Plan could be changed or terminated. The court credits Mr. Schieman’s testimony
that receipt of retiree medical benefits under the Burroughs Plan was pivotal to his decision to
retire and that if he had understood that the Company reserved the right to change or terminate
the plan, he would not have retired when he did. Mr. Schieman wanted to retire, as opposed to
being laid off, because if he retired he was ligible to receive medical benefits under the
Burroughs Plan. Had he been laid off, Mr. Schieman would have received benefits under the
Unisys PRM Plan, which he felt was an inferior plan. Participation in the Burroughs Plan was
the most important part of Mr. Schieman’s retirement decision because he was able to plan his
future finances on the basis of low-cost out-of-pocket payments and premiums. Although Mr.
Schieman’ s department was to be eliminated in May 1989, the court finds credible his testimony
that the department’ s workload was redistributed and he had a chance of continuing to work for

the Company in another division and would have sought such a position. See Ex. D-262 (letter
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dated March 22, 1989 from Betty Burdette advising Mr. Schieman that he will be considered for
job openings for one year from the date of his layoff). Moreover, the court credits Mr.
Schieman’ s testimony that if he had not retired, but was unable to find employment in another
department within the Company, Mr. Schieman would have sought employment outside the
Company.

54.  Thus, the court concludes that Trial Plaintiffs Gallagher, Peterman,
Castorani, Geneva, Stringer, Hansell, Y eager, Ginsberg, Horshaw, Botzum, Endress and
Schieman have established a claim for breach of fiduciary duty.

55.  Incontrast, the court concludesthat Tria Plaintiffs DiLoreto and Walnut
have failed to establish aclaim for breach of fiduciary duty.

C. Statute of Limitations Defense

56.  Section 413 of ERISA setsforth the relevant statute of limitations for Trial
Plaintiffs’ breach of fiduciary duty claims. Section 413 of ERISA provides:

No action may be commenced under this subchapter with respect to afiduciary’s
breach of any responsibility, duty, or obligation under this part, or with respect to
aviolation of this part, after the earlier of --

(1) six years after (A) the date of the last action which constituted a part of the
breach or violation, or (B) in the case of an omission the latest date on which the
fiduciary could have cured the breach or violation, or

(2) three years after the earliest date on which the plaintiff had actual knowledge
of the breach or violation;

except that in the case of fraud or concealment, such action may be commenced
not later than six years after the date of discovery of such breach or violation.

29U.SC. §1113.
57.  Thestatue of limitations is an affirmative defense and the burden of proof

falls on the defendant. See Richard B. Roush, Inc. Profit Sharing Plan v. New England Mut. Life
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Ins. Co., 311 F.3d 581, 585 (3d Cir. 2002).

58.  The court notes that the Tria Plaintiffs' claims are not barred by ERISA’s
six-year statute of limitations under section 413(1), 29 U.S.C. 8 1113(1). In Unisys I, the Third
Circuit found that the six-year statute of limitations runs from the date of the last action of
detrimental reliance by each plaintiff. Unisyslil, 242 F.3d at 505-06. Here, the date of
detrimental reliance by each Tria Plaintiff occurred, at the earliest, after December 3, 1986. The
retirement date or date of termination of employment with the Company of each of the Trial
Plaintiffs occurred after December 3, 1986. To the extent the court has found that a Trial
Plaintiff detrimentally relied in away other than aretirement decision, such reliance also
occurred after the relevant retirement date or date of termination of employment with the
Company. Moreover, the claims relate back to the original filing date of this action, December 2,
1992. Thus, none of the Trial Plaintiff’s claimsis barred by ERISA’ s six-year statute of
limitations.

59.  Defendant contends, however, that the Trial Plaintiffs’ claims are time-
barred by the three-year statute of limitations found in section 413(2) of ERISA. Defendant
claims that the trial record demonstrates that the Trial Plaintiffs had actual knowledge of the
claimed fiduciary breach more than three years prior to the commencement of this current action
on December 2, 1992. In support of this proposition, defendant contends that (1) within two
months of their retirement each Trial Plaintiff received the retiree SPD which contained the ROR
provision; (2) each Trial Plaintiff signed a COBRA form which set forth the Company’ s right to
change the Burroughs Plan; and (3) each Trial Plaintiff was given materials in November of 1989

describing areduction in the level of prescription benefits available to retirees under the
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Burroughs Plan. Defendant argues that such evidence amounted to an open announcement of the
Company’ sright to change retiree medical benefits. See Def.’s Proposed Conclusions of Law
Nos. 76-81.

60.  Section 413 of ERISA “sets a high standard for barring claims against

fiduciaries prior to the expiration of the section’s six-year limitations period.” Gluck v. Unisys

Corp., 960 F.2d 1168, 1176 (3d Cir. 1992). See also Roush, 311 F.3d at 587 (noting “we have
interpreted the actual knowledge requirement * stringently’”).

61.  The Third Circuit interpreted the “actual knowledge” standard in section
413(2) of ERISA as “requiring not only actual knowledge of the facts giving rise to the fiduciary
violation but also as requiring actual knowledge that those facts support a cause of action under

ERISA.” Roush, 311 F.3d at 585 (citing Montrose Med. Group Participating Sav. Plan v.

Bulger, 243 F.3d 773, 787 (3d Cir. 2001)). Accord Cetel v. Kirwan Fin. Group, Inc., 2006 WL
2466855, at *10 (3d Cir. Aug. 28, 2006).

62. In other words, “actual knowledge of a breach or violation requires
knowledge of all relevant facts at least sufficient to give the plaintiff knowledge that afiduciary
duty has been breached or ERISA provision violated.” Roush, 311 F.3d at 585 (citing Gluck,
960 F.2d at 1178). Such knowledge could come from necessary opinions of experts, knowledge
of atransaction’s harmful consequences, or even actual harm. Id. (citations omitted). In
describing its findings in Gluck, the Third Circuit pointed out that under the facts of that case the
participants could not have knowledge of an ERISA violation where the amendment to the plan
did not disclose its harmful consequences. Id. The court also noted that under the circumstances

of Gluck, for a participant to realize that he had a cause of action he had to review the plan
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document and balance sheet and that this level of research and scrutiny was inconsistent with
section 1113's actual knowledge standard. 1d. (internal citations and quotations omitted).

63.  Thus, the two-prong test set forth in Montrose requires the defendant to
prove (1) that the claimant knows the facts on which he relies to establish afiduciary duty, and
(2) that the claimant knows that he has a cause of action under ERISA which includes “ actual
knowledge” of harm inflicted or harmful consequences. Roush, 311 F.3d at 587.

64.  Contrary to defendant’ s assertion, the court finds that receipt of the retiree
SPD does not establish actual knowledge on the part of the Tria Plaintiffs of harm inflicted or
harmful consequences. Asan initial matter, only Trial Plaintiffs Walnut, Hansell, Ginsberg,
Geneva and Schieman testified that they received the retiree SPD. Although it may have been
available upon request from the human resources department, the record confirms that it was the
Company’ s practice to distribute the retiree SPD to employees only after they had retired and
enrolled in the Burroughs Plan. In any event, for a Trial Plaintiff to have discerned a cause of
action from receipt of the retiree SPD would require review of the SPD and identification of the
ROR provision on page twenty-eight of athirty-nine page booklet. Thislevel of research and
scrutiny isinconsistent with section 413’ s actual knowledge standard, particularly in light of the
various affirmative misrepresentations that the Company had made to the Trial Plaintiffs.
Review of theretiree SPD by a Trial Plaintiff at that point in time does not establish that he knew
that he had a cause of action under ERISA which includes “actual knowledge” of harm inflicted
or harmful consequences.

65. Furthermore, neither execution by a Tria Plaintiff of a COBRA form nor

the Company’ s announcement that it was changing the level of prescription benefits establishes
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that the Tria Plaintiffs had actual knowledge of a breach of fiduciary duty. Defendant has failed
to establish that even if a Trial Plaintiff reviewed the ROR provision on one of the various
COBRA forms, such Trial Plaintiff would have actual knowledge that the ROR provision applied
to retiree medical benefits under the Burroughs Plan. The link between the ROR provision of a
COBRA form to the ROR in the retiree SPD is simply too attenuated in light of the Company’s
representations about the cost and duration of retiree medical benefits. Similarly, the
announcement by the Company that it was changing the level of prescription benefits does not
discloseto the Trial Plaintiffs harmful consequences of the Company’ s misrepresentations about
the cost and duration of retiree medical benefits under the Burroughs Plan. In addition, for the
Tria Plaintiffsto discern a cause of action for breach of fiduciary duty from the execution of a
COBRA form or from the receipt of announcement about changes to prescription drug coverage
would have required alevel of research and scrutiny inconsistent with section 1113’ s actual
knowledge standard.

66. Contrary to defendant’ s assertion, the Third Circuit’s holding in Kurz v.

Philadelphia Elec. Co., 96 F.3d 1544 (3d Cir. 1996) does not warrant a different conclusion. In

Kurz, the Third Circuit applied ERISA section 413(2)’ s three-year statute of limitations and

found that the day the defendant announced a pension increase, all the material elements of a

breach of fiduciary duty claim were patently obvious. Id. at 1551 (emphasis added). There, the
court found that the announcement was “not atechnical violation of ERISA, nor acleverly
concealed plan amendment.” Id. Because the defendant openly announced that certain
employees would receive better benefits, and others would not, the harmful consequences of the

change were obvious. 1d. Inthe case at bar, however, neither the execution of a COBRA form
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nor the announcement that the Company was changing the level of prescription drug benefits
made the harmful consequences of the Company’ s breach of fiduciary duty patently obvious to
the Tria Plaintiffs. These actions did not alert the Trial Plaintiffsto the harmful consequences
like the “open announcement” of improved benefitsin Kurz.

67. The court thus concludes that the Trial Plaintiffs' breach of fiduciary
duty claims are not time-barred by the three-year statute of limitations found in ERISA section
413(2), 29 U.S.C. § 1113(2).

D. Relief

68.  Asnoted above, Tria Plaintiffs Gallagher, Peterman, Castorani, Geneva,
Stringer, Hansell, Y eager, Ginsberg, Horshaw, Botzum, Endress and Schieman have established
claimsfor breach of fiduciary duty. Hereinafter, Trial Plaintiffs Gallagher, Peterman, Castorani,
Geneva, Stringer, Hansell, Y eager, Ginsberg, Horshaw, Botzum, Endress and Schieman are
referred to asthe “Prevailing Plaintiffs.” Trial Plaintiffs DiLoreto and Walnut have not prevailed
on their claims and, accordingly, are not entitled to relief.

69. Prevailing Plaintiffs request the court to enter an injunction ordering the
Company to do four things:

1. enjoining defendant to restore the benefits that were applicable to each
plaintiff under the Plan before the company terminated the Plan;

2. ordering areformation of the Plan to eliminate and declare invalid any
provision purporting to reserve an employer’ s right to modify or terminate
the Plan with respect to participants who had begun to receive benefits
under the Plan, such as plaintiffs;

3. enjoining defendant to reinstate the Plan as so reformed; and

4, ordering defendant to make restitution to each plaintiff in an amount equal
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to the greater of (@) the financial burdens and detriments which defendant
shifted to each plaintiff, including medical plan premiums and other
increased cost obligations under the company’ s replacement medical plan
and/or under other sources of medical coverage used by each plaintiff, as
well aslost salary, pension accruals and other benefits lost due to
employees' decisionsto stop working and/or commence their pensions on
dates which were earlier than would have occurred in the absence of the
violation, and (b) the amount of financial advantages gained by defendant
asaresult of itsviolation, including costs collected from each plaintiff
under the company’ s replacement medical plan or otherwise avoided or
shifted to each plaintiff, aswell asthe costs of salary, pension accruals and
other benefits avoided by the company due to employees' decisionsto stop
working and/or commence their pensions on dates which were earlier than
would have occurred in the absence of the violation.

(PIs.” Proposed Findings of Fact and Conclusions of Law at 145; Pls.” Am. Compl. at 10.)

Q) Monetary Relief

70.  ThePrevailing Plaintiffs’ breach of fiduciary duty claims are brought
pursuant to ERISA section 502(a)(3) which states in pertinent part, that:

A civil action may be brought - -

(3) by aparticipant, beneficiary, or fiduciary (A) to enjoin any act or practice
which violates any provision of this subchapter, or the terms or the plan, or (B) to
obtain other appropriate equitable relief (i) to redress such violations or (ii) to
enforce the provisions of this subchapter or the terms of the plan.

29 U.S.C. § 1132(8)(3).

71.  The Supreme Court in Great-West Life & Annuity Insurance Co., V.

Knudson, 534 U.S. 204, 210-21 (2002) held that only equitable relief may be obtained for a
breach of fiduciary duty under ERISA. The Court explained that “‘ equitable’ relief must mean

something lessthan al relief.” 1d. at 209 (quoting Mertens v. Hewitt Assocs., 508 U.S. 248, 258

n.8 (1993)).

72. In Mertens v. Hewitt Associates, 508 U.S. 248 (1993), the Court rejected
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an interpretation of ERISA that would extend the relief obtainable under section 502(a)(3) to
whatever relief acourt of equity is empowered to provide. The Court concluded that such a
reading would “render the modifier [equitable] superfluous.” Id. at 257-58. Rather, the term
“equitable relief” in section 502(a)(3) must refer to “those categories of relief that were typically
availablein equity.” Great-West, 534 U.S. at 210 (quotations omitted).

73.  The Supreme Court in Great-West emphasized that a claim for money
damagesisthe“classic form of |egal relief.” Id. at 210 (quoting Mertens, 508 U.S. at 255). The
Court explained as follows:

[Invariably . . . suits seeking (whether by judgment, injunction, or declaration) to

compel the defendant to pay a sum of money to the plaintiff are suits for “money

damages,” as that phrase has traditionally been applied, since they seek no more

than compensation for loss resulting from defendant’ s breach of legal duty.

534 U.S. at 210 (quoting Bowen v. Massachusetts, 487 U.S. 879, 918-19 (1988) (Scalia, J.

dissenting)).

74, Under aclaim for “restitution,” the Prevailing Plaintiffs seek recovery of
back wages and pension benefits, medical premiums paid to the Unisys Plan, medical premiums
paid for other medical insurance, and other losses the Prevailing Plaintiffs alegedly incurred.
The Prevailing Plaintiffs also request payment of monies that represent the amount the Defendant
financially gained from the Prevailing Plaintiffs' decisionsto retire from employment with
Defendant.

75.  ThePrevailing Plaintiffs’ “restitution” claim is not one typically available
in equity; as such, it is unavailable under ERISA section 502(a)(3). The Supreme Court has held

that “one feature of equitable restitution was that it sought to impose a constructive trust or
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equitable lien on *particular funds or property in the defendant’s possession.’” Sereboff v. Mid-

Atl. Med. Serv., Inc., 126 S. Ct. 1869, 1874 (2006) (quoting Great-West, 534 U.S. at 213.)

76. In contrast to legal restitution, “a plaintiff could seek restitution in equity,
ordinarily in the form of a constructive trust or an equitable lien, where money or property
identified as belonging in good conscience to the plaintiff could clearly be traced to particul ar
funds or property in the defendant’s possession.” Great-West, 534 U.S. at 213.

77.  Therelief the Prevailing Plaintiffs seek here cannot be considered a
request for equitable restitution or one implicating a constructive trust because under Sereboff
and Great-West, such remedies are appropriate only when the specific property sought is
identifiable and in the hands of the defendant. In this case, Prevailing Plaintiffs’ claimsfor back
wages and pension benefits, medical premiums paid to the Unisys Plan, medical premiums paid
for other medical insurance and disgorgement of Defendant’ s financial gains, would be paid from
the general funds of Defendant and not from identifiable property held by Defendant that could
be traced from the Prevailing Plaintiffs to Defendant.

2 Specific Performance and Reformation

78.  ThePrevailing Plaintiffs request the court to order Defendant to restore
each of them to the Burroughs Plan as it existed prior to the Company’ s decision to modify the
plan to exclude free medical coverage to the plaintiffs. Thisrequest for specific performanceisa
traditional equitable remedy that is available under ERISA section 502(a)(3). See 3 D. Daobbs,

Law of Remedies 8 12.8(1) at 191 (2d ed. 1993) (“ The specific performance decree originated in

the old equity courts and continues today to be thought of as an equitable remedy, with the usual

attributes of such remedies.”); 4 J. Pomeroy, A Treatise On Equity Jurisprudence § 1401 at 1033
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(5th ed. 1941) (“ The remedy of the specific performance of contractsis purely equitable.”).

79. Defendant aleges that the Burroughs Plan no longer exists. In the words
of defense counsdl, “there’ s no Burroughs Medical Plan; it's gone, history.” (N.T. 2/13/06 at 77
(closing argument).)

80. Because the plan in which the Prevailing Plaintiffs participated no longer
exists, and they were promised that the plan would provide medical coverage at no cost at age
sixty-five, this court recommends that the court grant equitable relief to the Prevailing Plaintiffs
by way of a decree ordering Defendant to restore the Burroughs Plan asit existed at the time each
Prevailing Plaintiff retired, or that Defendant create a new medical plan with identical provisions
as the Burroughs Plan.

81. In the event the court adopts this Recommendation and enters a decree, as
described above, this court further recommends that the restored Burroughs Plan be reformed so
as not to include a ROR provision alowing Defendant to terminate the plan or to modify it so as
to eliminate the “no premium” feature of the plan for retirees age sixty-five and over. In all other
respects, the ROR provision should remain in effect.

82. Reformation is an equitable remedy. H. Prang Trucking Co., Inc. v. Local

Union No. 469, 613 F.2d 1235, 1239 (3d Cir. 1980). See also Ivinson v. Hutton, 98 U.S. 79, 82

(1878) (“Power to reform written contracts for fraud or mistake is everywhere conceded to courts
of equity, and it is equally clear that it is a power which cannot be exercised by common-law
courts.”). Reformation of an ERISA plan may be appropriate where there is a unilateral mistake

on the part of the plaintiff coupled with fraud or itsterms violate ERISA. Kawski v. Johnson &

Johnson, 2005 WL 3555517, at *7 (W.D.N.Y. Dec. 19, 2005). See also Simmons Creek Coal
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Co. v. Doran, 142 U.S. 417, 435 (1892) (“Thejurisdiction of equity to reform written
instruments, where there is a mutual mistake, or mistake on one side and fraud or inequitable

conduct on the other is undoubted . . . .”); 2 D. Dobbs, Law of Remedies § 11.6(1) at 747 (2d ed.

1993) (“Reformation is also allowed when one party is mistaken, and writes down the agreement
in an erroneous way, and the other party knows of the mistake. Courts grant relief in such cases
on the ground that time was a mistake on one side and fraud or inequitable conduct on the

other.”); Restatement (Second) Contracts § 153 cmt. a. (1981) (In the case of unilateral mistake,

“relief has been granted where the other party actually knew or had reason to know of the
mistake at the time the contract was made or where his fault caused the mistake.”).

83.  Asset forth in the court’s Findings of Fact, Defendant breached its
fiduciary duties to the Prevailing Plaintiffs under ERISA. Defendant knew that when the
Prevailing Plaintiffs relied to their detriment upon Defendant's misrepresentations and omissions,
they were acting under the mistaken belief that they had guaranteed free medical insurance for
life after they reached age sixty-five and the company could not terminate that benefit. Despite
this knowledge, Defendant did not disclose to the Prevailing Plaintiffs at the relevant times that
the Company retained the right to terminate the Burroughs Plan. Thus, the court under its
equitable power can reform the restored Burroughs Plan to eliminate the right of the Company to
terminate medical benefits for the Prevailing Plaintiffs or to require the Prevailing Plaintiffsto
pay premiums for medical coverage under the restored Burroughs Plan. Through their
mi srepresentations and omissions, Defendant created in the Prevailing Plaintiffs the expectation
that each would receive free medical benefits under the Burroughs Plan during retirement after

the age of sixty-five. In order to meet this expectation, the court must order Defendant to not
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only provide free medical benefitsto the Prevailing Plaintiffs under the Burroughs Plan or an
identical plan, but also must eliminate Defendant’ s right to terminate such benefits with respect
to the Prevailing Plaintiffs.

84. Under the facts of the present case, because the Prevailing Plaintiffs were
mistaken as to material facts concerning their retiree medical benefits, the Prevailing Plaintiffs
accordingly also were mistaken as to the legal ability of the Company to terminate the Burroughs
Plan.’® A mistake of law by one party, induced or brought about by inequitable conduct of the
other, can be remedied in a court of equity. As one leading commentator has stated:

Whatever be the effect of a mistake pure and simple, there is no doubt that

equitablerelief, affirmative or defensive, will be granted when the ignorance or

misapprehension of a party concerning the legal effect of atransaction in which he
engages, or concerning his own legal rights which are to be affected, isinduced,
procured, aided, or accompanied by inequitable conduct of the other parties. Itis
not necessary that such inequitable conduct should be intentionally misleading,
much lessthat it should be actual fraud; it is enough that the misconception of the
law was the result of, or even aided or accompanied by, incorrect or misleading

statements, or acts of the other party.

3 J. Pomeroy, A Treatise On Equity Jurisprudence § 847 at 304 (5th ed. 1941).

85.  ThePrevailing Plaintiffs were mistaken as to the legal ability of the
Company to terminate the Burroughs Plan or to change the feature of the Plan that provides no
payment of premiums at age sixty-five. As described above, this mistake was caused by the
mi srepresentations and non-disclosures of the Company, in violation of the Company's fiduciary

obligations under ERISA. In such circumstances, the court should exercise its equitable power

10 See Restatement (Second) of Contracts § 151 (1981) (A mistakeis“abelief that is not
in accord with the facts.”). The Restatement does not make a distinction between a mistake of
the facts and mistake of the law. See 8 151 cmt. b.
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and reform the plan document to conform it to the reasonabl e expectations of the Prevailing

Plaintiffs.

For al the above reasons, the court makes the following
RECOMMENDATION

AND NOW, this 29th day of September 2006, it is respectfully recommended that
the Court ORDER and DECREE the following:

1. The Company shall restore the benefits that were applicable to each
Prevailing Plaintiff under the Burroughs Plan before the Company terminated the Burroughs Plan
or create an identical plan without the ROR provision as explained below;

2. The Burroughs Plan shall be reformed to eliminate and declare invalid any
provision purporting to reserve to the Company the right to (a) terminate the Burroughs Plan with
respect to the Prevailing Plaintiffs, and (b) require Prevailing Plaintiffs to pay premiums after age
sixty-five for medical coverage under the restored Burroughs Plan. In all other respects, the ROR
provision should remain in effect;

3. The Company shall reinstate the Burroughs Plan as so reformed or create a
new plan identical to the Burroughs Plan as reformed; and

4, Judgment be entered: (a) in favor of the Prevailing Plaintiffs and against
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Defendant on their claims;™ and (b) in favor of Defendant and against Trial Plaintiffs DiLoreto

and Walnut on their claims.

BY THE COURT:

THOMAS J. RUETER
United States Magistrate Judge

1 Plaintiffs’ request for reasonable costs and expenses, pre-and post-judgment
interest and attorneys feesis premature. Such request should be addressed to Judge Kauffman if
judgment is entered in favor of plaintiffs.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE UNISYS CORPORATION RETIREE MDL DOCKET NO. 969
MEDICAL BENEFITS ERISA LITIGATION

ADAIR, HARLEY, J., et d.

V. ) CIVIL ACTION NO. 03-3924

UNISYS CORPORATION

ORDER

AND NOW, this day of : , upon consideration
and review of the pleadings and records herein and the Report and Recommendation of United
States Magistrate Judge Thomas J. Rueter, and after hearing the parties’ objections pursuant to
Fed. R. Civ. P. 53, it is hereby

ORDERED
1. The Report and Recommendation is APPROVED and ADOPTED.
2. Plaintiffs request for injunctiverelief is GRANTED as follows:
Withing sixty (60) days of the date of this Order: (a) Unisys Corporation

(“Defendant”) shall restore the benefits that were applicable to plaintiffs Gallagher, Peterman,
Castorani, Geneva, Stringer, Hansell, Y eager, Ginsberg, Horshaw, Botzum, Endress and
Schieman (hereinafter the “Prevailing Plaintiffs”) under the Burroughs Post-Retirement Medical
Plan (the “Burroughs Plan™) before Defendant terminated the plan, or create an identical plan

without the reservation of rights provision as explained below;
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(b) the Burroughs Plan shall be reformed to eliminate and declare invalid
any provision purporting to reserve to Defendant the right to (i) terminate the Burroughs Plan
with respect to the Prevailing Plaintiffs, and (ii) require the Prevailing Plaintiffs to pay premiums
after age sixty-five for medical coverage under the restored Burroughs Plan. In all other respects
the reservation of rights provision in the Burroughs Plan shall remain in effect; and

(c) Defendant shall reinstate the Burroughs Plan as so reformed or create a
new plan identical to the Burroughs Plan as reformed.

3. Judgment is hereby entered: (a) in favor of the Prevailing Plaintiffs and
against Defendant on their claims; and (b) in favor of Defendant and against plaintiffs DiLoreto

and Walnut on their claims.

BY THE COURT:

BRUCE W. KAUFFMAN, J.
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