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MEMORANDUM

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on plaintiffs’ Motion
for Award of Counsel Fees and Costs Pursuant to 42 U.S. C
Section 1988(b), originally filed on August 20, 2004 and anended
on January 12, 2006. A hearing on plaintiffs’ notion was held
before the undersigned on August 18 and 25, 2006. For the
reasons stated below, we grant plaintiffs’ motion in part and

award counsel fees and costs in the anmount of $51, 387. 96.

JURI SDI CT1 ON_AND VENUE

Jurisdiction is based upon federal question
jurisdiction pursuant to 28 U.S.C. § 1331. Venue is proper
pursuant to 28 U.S.C. § 1391(b) because the events giving rise to
plaintiffs’ clains allegedly occurred in Al entown, Lehigh

County, Pennsylvania, which is located in this judicial district.

PROCEDURAL HI STORY

Plaintiffs initiated this action by filing a Conpl ai nt
agai nst defendants on January 20, 2004. Plaintiffs are eight
i ndi vi dual s who protest against abortion at or near abortion
clinics and who urge expectant nothers to seek alternatives to

abortion. Arietta v. Cty of Allentown, 2004 W. 1774623 at *1

(E.D.Pa. 2004)(J.M Kelly, J.). Plaintiffs advocate their



pro-life nmessage through “counseling, |eafleting, praying and
picketing.” 1d. Plaintiffs sought to engage in these activities
at the entrance to the Allentown Wnen's Center, a facility that
provi des nedi cal services, including abortions, to wonen.

The City of Allentown has enacted a special events
Ordi nance which requires any group seeking to conduct a speci al
event upon any street or public area to first obtain a special
events permt fromthe Mayor or his designee. Codified
Ordi nances of the City of Allentown 88 311.01 t hrough 311.99
(“the Ordinance”). Plaintiffs raised both facial and as-applied
chal | enges to the Ordi nance under the First Amendnent to the
United States Constitution.

On August 9, 2004 fornmer Senior Judge Janes McGrr
Kell y! i ssued a Menorandum and Order in this case. Senior Judge
Kelly presided over this case and conducted a hearing at the
James A. Byrne United States Courthouse in Philadel phia,
Pennsyl vani a. Seni or Judge Kelly’s Menorandum and O der
addressed plaintiffs’ Mtion for Tenporary Restraining Oder,
whi ch had been converted to a Motion for Prelimnary |Injunction
and subsequently to a Motion for Permanent |njunction.
2004 W 1774623 at *12. Plaintiffs’ request was granted in part
and denied in part.

Specifically, plaintiff’s request was granted to the

1 On April 1, 2005, subsequent to Senior Judge Kelly's death, the
within matter was reassigned to the cal endar of the undersigned.
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extent that defendants were permanently enjoined from enforcing
sections 311.01 to 311.13 of the Codified Odinances of the City
of Allentown against plaintiffs. That is, the O dinance would
not be applied to plaintiffs, who protest as individuals
unaffiliated with any group. 2004 WL 1774623 at *1, *12.
Plaintiffs’ Mtion for Permanent |njunction was denied in al

ot her respects.

On August 20, 2004 plaintiffs filed their Mtion for
Award of Counsel Fees and Costs Pursuant to 42 U.S. C
Section 1988(b) (“Mdtion for Counsel Fees”). In response,
defendants fil ed Defendants’ Mtion for Hearing on Plaintiffs’
Request for Attorney’s Fees and Defendants’ Brief in Opposition
to Plaintiffs’ Mdtion for Award of Counsel Fees and Costs
Pursuant to 42 U S.C. Section 1988(b) on Septenber 2, 2004.

By Order of the undersigned dated Septenber 27, 2005,
plaintiffs’ Mtion for Counsel Fees was denied w thout prejudice
for plaintiffs to file an anmended notion. |In particular, the
Order noted that plaintiffs’ materials did not provide sufficient
specificity with regard to the tasks perforned by plaintiffs’
attorney Denis V. Brenan or the anount of tinme M. Brenan spent
on each task.? Accordingly, plaintiffs’ Mtion for Counsel Fees

was denied without prejudice for plaintiffs to file an anmended

2 Plaintiffs were represented by two attorneys, Denis V. Brenan,
Esquire and Christopher A Ferrara, Esquire. The Septenber 27, 2005 Order
noted that M. Ferrara' s records were sufficiently precise.
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notion containing a nore specific explanation of the work done by
counsel

On January 12, 2006, plaintiffs filed their Anended
Motion for Award of Counsel Fees and Costs Pursuant to 42 U S.C
Section 1988(b) (“Anmended Mdtion for Counsel Fees”).
Subsequently, on May 17, 2006 defendants fil ed Defendants’ Motion
for Hearing in Opposition to Plaintiffs’ Amended Mdtion for Award
of Counsel Fees and Costs Pursuant to 42 U S.C Section 1988(b).
Plaintiffs filed their Answer to Defendants’ Mdtion for a Hearing
on Plaintiffs’ Amended Motion for Award of Counsel Fees and Costs
on May 22, 2006.

We granted defendants’ request for a hearing by Oder
dated June 16, 2006. A hearing was held on plaintiff’s Amended

Motion for Counsel Fees on August 18 and 25, 2006.

STANDARD FOR AWARD OF COUNSEL FEES

Wth regard to the award of counsel fees, 42 U. S.C

8§ 1988(b) provides, in pertinent part, that
In any action or proceeding to enforce a provision of
sections 1981, 198la, 1982, 1983, 1985, and 1986 of
this title...the court, in its discretion, may all ow
the prevailing party, other than the United States, a
reasonabl e attorney’'s fee as part of the costs...

42 U.S.C. § 1988(b).
The standard for awardi ng counsel fees pursuant to

42 U . S.C. 8 1988 is explained in Hensley v. Eckerhart,




461 U. S. 424, 103 S.C. 1933, 76 L.Ed.2d 40 (1982). As a
prelimnary matter, a plaintiff nust be a “prevailing party” to
recover counsel fees under this statutory provision. Hensley,
461 U.S. at 433, 103 S.Ct. at 1939, 76 L.Ed.2d at 50.

The Suprenme Court holds in Hensley that various tests
may be applied in determ ning whether a plaintiff is a prevailing
party entitled to attorney’'s fees. One such test, cited by the
Court in Hensley, |ooks to whether plaintiffs “succeed on any
significant issue in litigation which achi eves sone benefit the

parties sought in bringing suit.” 461 U S. at 432, 103 S.C

at 1939, 76 L.Ed.2d at 50 (citing Nadeau v. Hel genvpe,
581 F.2d 275, 278-279 (1t Cir. 1978).°3

If a plaintiff is the prevailing party, a court may
determ ne a reasonable fee for plaintiff’s attorneys based upon
the hours reasonably spent on the litigation multiplied by a
reasonabl e hourly rate, sonetines referred to as the “l odestar”
anount. The party seeking award of fees bears the burden of

establishing the hours worked and rates clainmed. Hensley,

3 The United States Court of Appeals for the Third Crcuit has
interpreted Hensley as setting out one possible formulation of the prevailing
party test. The Third G rcuit found that Hensley did not invalidate the
earlier test for prevailing party status enployed by the Third Crcuit in
NAACP v. WIlmngton Medical Center, Inc., 689 F.2d 1161 (3d Cir. 1982).
Institutionalized Juveniles v. Secretary of Public Welfare, 758 F.2d 897
(3d Cir. 1985). In NAACP v. WIimngton, the Third Circuit stated that “the
standard used in this circuit for determining a plaintiff’s prevailing party
status is whether plaintiff achieved ‘some of the benefit sought’ by the party
bringing the suit.” 689 F.2d at 1167 (citing Bagby v. Beal, 606 F.2d 411, 415
(3d Cr. 1979), cert. denied, 460 U.S. 1052, 75 L.Ed.2d 930, 103 S.C. 1499
(1983)).
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461 U.S. at 433, 103 S.Ct. at 1939, 76 L.Ed.2d at 50.

Next, the district court may adjust the fee based upon
the results obtained. In doing so, the court should consider two
i ssues: 1) whether plaintiffs failed to prevail on clains that
were unrelated to their successful clains; and 2) whether
plaintiffs achieved a | evel of success that nakes the hours
reasonably expended a satisfactory basis for determ ning an
award. Hensley, 461 U. S. at 434, 103 S.C. at 1940, 76 L.Ed.2d

at 51.

DI SCUSSI ON

Plaintiffs argue that they are the prevailing parties
in the underlying action brought pursuant to 42 U.S.C. § 1983.
They argue that they are therefore entitled to the award of
reasonabl e counsel fees pursuant to 42 U.S.C. § 1988(b). In
addition, plaintiffs aver that they prevailed wth respect to
their core constitutional claimand that their fees should not be
reduced to reflect the failure of alternative theories or m nor
cl ai ns.

Specifically, plaintiffs argue that attorney Ferrara is
entitled to $25,725 in counsel fees, or 85.75 hours at a rate of
$300 per hour. Attorney Brenan, in plaintiffs’ view, is entitled
to $42,870 in fees, or 142.9 hours at a rate of $300 per hour.

Plaintiffs also claim$446.71 in costs. Thus, plaintiffs request



$69, 041. 71 in counsel fees and costs.

Plaintiffs’ counsel Attorney Ferrara* argues that the
rel evant community for purposes of determ ning the customary
attorney’s fee is the entire area of the United States District
Court for the Eastern District of Pennsylvania. Plaintiffs’
counsel Attorney Brenan contends that the relevant comunity is
t he Del aware Vall ey, Pennsyl vania, not Phil adel phia.?®

In support of their bill of costs, plaintiffs provided
unsworn decl arations by both attorney Ferrara and attorney Brenan
with their Anended Motion for Counsel Fees. On August 18, 2006
M. Ferrara and M. Brenan each took the stand and swore to the
accuracy of their submtted clains for counsel fees. Plaintiffs
provi ded no further evidence.

Def endants di spute plaintiffs’ fee petition on the
basis of both the hourly rate and the nunber of hours cl ai ned.

Def endants al so contend that plaintiffs’ partial victory entitles
themto only a portion of their enunerated expenses. However,

def endants apparently concede that plaintiffs qualify as a
prevailing party and are therefore entitled to counsel fees in a

reduced anount pursuant to 42 U. S.C 81988(b).

4 Attorney Ferrara is a full-tine enployee of the American Catholic

Lawyers Association, Inc. H s offices are in Fairfield, New Jersey and he has
never before tried a case in Pennsylvania. He testified wthout any
significant substantiation that the hourly rate in Philadel phia is $300.

5 Attorney Brenan’s legal office is in his honme in Berwn, Del aware
County, Pennsylvania. He testified that when he retired as a partner fromthe
law firmof Mrgan, Lewis and Bockius in 2002 his hourly rate was $425 for al
types of cases.
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Wth regard to the reasonabl eness of plaintiffs’
clainmed hourly rate, defendants argue that $300 per hour is
unreasonably high. In particular, defendants all ege that
reasonabl eness is to be gauged by conparing the hourly rate
clained to the rate charged by attorneys of simlar experience
practicing in the comrunity in which the claimarose, in this
case, Allentown, Pennsyl vani a.

Def endants presented testinony fromtwo w t nesses,
James T. Huber, Esquire and Nicholas Noel, 111, Esquire, both of
whom are experienced civil rights attorneys practicing in the
Lehigh Valley area. M. Huber testified that he generally bills
$150- 200 per hour, and M. Noel testified that in 2004 he billed
at a rate of $200 per hour. Defendants allege that plaintiffs’
counsel are in fact |ess experienced than M. Huber or M. Noel,
and are therefore unreasonable in requesting a higher hourly
rate.

Def endants also allege that plaintiffs present an
unreasonable bill of costs to the extent that they request
rei nbursenent for unnecessary and duplicative tasks. Defendants
aver that plaintiffs’ counsel are not entitled to rei nbursenent
at the full hourly rate for tasks that could have been perforned
by paral egals, for tasks which did not affect the outcone of
plaintiffs’ case, or for tine spent traveling. Further,

def endants argue that both M. Brenan and M. Ferrara shoul d not



be able to submt clains for conpletion of the sane task.

Mor eover, defendants object to perceived inaccuracies
and di screpanci es between the two bills submtted by plaintiffs’
counsel . Defendants argue that plaintiffs’ accounting contains
suspi cious entries, mathematical irregularities and chronol ogi cal
errors. Further, in conparing M. Brenan’s initial claimto his
anmended bill of costs, defendants contend that M. Brenan's
second bill adds tine to sone of the tasks perfornmed on behal f of
his clients, contains additional entries and alters the dates and
descri ptions of tasks perforned.?®

Finally, defendants argue that plaintiffs should not be
awarded the full amount of fees requested because plaintiffs
failed to achieve a resounding victory. In this regard,
defendants contend that plaintiffs failed in their facial

challenge to the Ordinance and in their claimfor nonetary

6 We note that M. Brenan's original bill, submitted with
plaintiffs’ Mtion for Counsel Fees, purports to claimconpensation for 121.5
hours of work performed. M. Brenan’s second bill, subnmitted with plaintiffs

Amended Mdtion for Counsel Fees, lists 142.9 hours of work performed.

Al t hough conparison of these two totals indicates an increase of nore than
twenty hours, the discrepancy is in fact due to a mathematical error in the
original fee petition. The individual entries in M. Brenan's original bil

of costs, when added, yield a total of 150.4 hours. Accordingly, the Anended
Motion for Counsel Fees clains 7.5 fewer hours than the original notion, not
21.5 additional hours.

Def endants are aware that M. Brenan's bill, taken in the
aggregate, has decreased. Their objection in this regard avers that in
conparing the two fee petitions, they found that in sone cases, M. Brenan
assigns nore tine to the performance of a particular task in his anmended bil
than was originally listed. He is able to do so and still yield a lower tota
overall because he has elininated sone tasks which could have been adequately
performed by non-lawers. See Unsworn Declaration of Denis V. Brenan, Esq.
in Support of Anended Mdtion for Award of Counsel Fees and Costs, filed
January 12, 2006.
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damages.

Reasonabl eness of Hourly Rate

The cal cul ati on of reasonabl e counsel fees pursuant to
42 U.S.C. § 1988 is based on “the prevailing market rates in the

rel evant community”. Blumyv. Stenson, 465 U. S. 886, 895,

104 S. Ct. 1541, 1547, 79 L.Ed.2d 891, 900 (1984). The United
States Court of Appeals for the Third Grcuit has held that the
“rel evant community” should be defined as the litigation forum

Interfaith Community Organization v. Honeywell |nternational,

Inc., 426 F.3d 694, 705 (3d Gr. 2005). The fees awarded to a
prevailing party should be in conformty wth the fees charged in
the community by attorneys “of reasonably conparable skill,
experience, and reputation.” Blum 465 U S. at 896, 104 S.Ct
at 1547, 79 L.Ed.2d at 900.

The party seeking counsel fees bears the initial burden
of establishing the reasonabl eness of the hourly rate clained.
Blum 465 U.S. at 896, 104 S.C. at 1547, 79 L.Ed.2d

at 900 n. 11; Interfaith, 426 F.3d at 703 n.5. Establishing a

prima facie case requires the production of evidence beyond an
attorney’s own affidavit in support of the requested rate. Blum
465 U. S. at 896, 104 S.Ct. at 1547, 79 L.Ed.2d at 900 n. 11. |If
the party seeking fees nmakes a prima facie case for the

reasonabl eness of the requested rate, the burden shifts to the
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opposing party to produce evidence to the contrary. Washington

v. Phil adel phia County Court of Commobn Pl eas, 89 F.3d 1031, 1036

(3d Gr. 1996).

If the party seeking fees does not nmake out a prinma

facie case, however, the district court will “exercise its
discretion in fixing a reasonable hourly rate.” Washington,
89 F.3d at 1036. In contrast, a district court has no discretion

to reduce the hourly rate established by the party seeking fees
where the party seeking fees has satisfied its burden and the

opposing party fails to refute the prima facie case. Washi ngton,

89 F.3d at 1036.

In this case, we find that plaintiffs have failed to
nmeet their burden in establishing the reasonabl eness of the
clainmed rate of $300 per hour. The only evidence presented by
plaintiffs in support of the clained rate were the unsworn
decl arations of counsel and, at the hearing, the testinony of
counsel. It is clear fromBlumthat nore is required to satisfy
plaintiffs’ burden.

Thus, we exercise our discretion in determning a
reasonable fee. In doing so, we consider the fees charged by
attorneys of simlar skill, experience and reputation in the

Eastern District of Pennsylvania.” W note that while

! We note that the relevant comunity, as stated above, is the

litigation forum The relevant conmunity is not the conmmunity in which the

(Footnote 7 continued):
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M. Ferrara has consi derable experience in civil rights
l[itigation, M. Brenan's extensive experience lies primarily in
other areas of litigation.

Accordingly, we find that it is appropriate to award
counsel fees to M. Brenan and M. Ferrara at two separate rates.
A reasonable fee in the Eastern D strict of Pennsylvania for M.
Ferrara, in light of his experience in this type of litigation,
is $275 per hour. M. Brenan's reasonable fee in this area of

l[itigation is $200 per hour.?

Reasonabl eness of the Nunber of Hours Billed

As stated above, defendants object to plaintiffs’
accounting on a nunber of separate grounds. Specifically,
def endants argue that counsel for plaintiffs are not entitled to

paynment at their full rate for tinme spent traveling or performng

(Continuation of footnote 7):

cl aim arose, as argued by defendants. Therefore, we find that defendants’
argunent with regard to the rates charged by attorneys practicing in Al entown
as conpared to Phil adel phia attorneys is inapposite.

8 In establishing two separate rates of paynment, we do not in any
way denigrate the quality of representation provided by M. Brenan. W nerely
note that because M. Brenan has spent his career practicing primarily in
other areas of litigation, he may not have brought the sane base of know edge
regarding civil rights litigation to this case as did M. Ferrara.

As stated above, experience is one of the critical factors in
determ ni ng reasonable fees. Although M. Brenan’s work in other areas of |aw

undoubtedly contributed to his skill level and his reputation, we cannot treat
experience in other areas of law in the same way as experience in the
particul ar niche of plaintiffs’ litigation. 1In this regard, we also note that

plaintiffs first contacted M. Ferrara to take on their case, and M. Ferrara
subsequently secured M. Brenan’s invol venent.
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del egabl e tasks. 1In addition, defendants argue that plaintiffs
cannot be reinbursed for tinme spent by counsel on tasks which did
not affect the outcome of the case. Finally, defendants argue
that both M. Ferrara and M. Brenan cannot be reinbursed for
perform ng the same task.?®

In addition to their substantive objections, defendants
| odge a nunber of conplaints to the manner of plaintiffs’
accounting. |In particular, defendants aver M. Brenan' s revised
time log, as conpared to his original tinme |og, contains a nunber
of new entries, additional tinme for the conpletion of the sane
tasks previously listed, altered descriptions and changed dates.
In addition, defendants contend that M. Brenan’s tinme |og
i ncl udes suspicious entries, mathematical irregularities and

chronol ogi cal errors.

Travel

Time spent traveling is “an out-of-pocket expense under
§ 1988 that is generally recoverable ‘when it is the custom of
attorneys in the local comunity to bill their clients separately

for it.”” Planned Parenthood of Central New Jersey v. Attorney

GCeneral of the State of New Jersey, 297 F.3d 253, 267

9 In closing argunment defense counsel also argued that the 49.5

hours billed by Attorney Ferrara for drafting a Conplaint and a menorandum of
| aw concerning the request for a temporary restraining order were excessive.
However because defense counsel did not support this contention with any
testinmony, nor otherw se indicate what nunber of hours would be reasonable for
t hose tasks, we reject that contention
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(3d Gr. 2002)(quoting Abranms v. Lightolier Inc., 50 F.3d 1204,

1225 (3d Cir. 1995). Because neither plaintiffs nor defendants
presented evidence on the issue of whether it is customary in
this district to bill separately for travel, we exercise our
discretion in determning this issue.

We begin by noting that the courts in this district
have taken conflicting views with respect to this issue.
Al though the district courts apparently agree that travel is
conpensabl e at sonme rate, there does not seemto be consensus as
to whether tinme spent traveling should be paid at an attorney’s
full rate or at sonme reduced rate in recognition of the fact that
travel does not constitute legal work or require the exercise of

legal skill. Conpare Rush v. Scott Specialty Gases,

934 F. Supp. 152 (E.D. Pa. 1996) (approvi ng rei nbursenent of
attorney travel time at the attorney’s full hourly rate)

with Haberern v. Kaupp Vascular Surgeons, Ltd., 855 F. Supp. 95,

100 (E.D. Pa. 1994) (awardi ng rei nbursenent of attorney travel tine

at a 50% reduced hourly rate), vacated in part on other grounds,

24 F.3d 1491 (3d Cir. 1994).

We concl ude that the Rush approach (that travel tine
shoul d be conpensable at the full rate) is the nore appropriate
one under the circunstances of this case. This is particularly
true because in Rush one of plaintiff’s counsel spent her

commuting tinme working on plaintiff's file. Because an attorney
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who is traveling may not neet with other clients or perform other
|l egal work, we find that it is appropriate that the attorney
should be able to bill at his standard hourly rate. O course,
if an attorney is able to performwork while traveling, he may
not collect nore than his standard rate by billing for both the
travel and the | egal work perforned.

We note as well that the travel time at issue in this
case is relatively mnor as conpared to the bill as a whole.

M. Ferrara clainms 2.5 hours of travel time, while M. Brenan
clains approximately 10 hours of travel tinme.® Gven that
plaintiffs’ counsel claim228.65 hours in total, the 12.5 hours
clainmed for travel are not unreasonable in light of the tota
anount of work perforned.

Moreover, M. Brenan testified that he often worked
while traveling. Although M. Brenan did not provide a specific
enuneration of those hours spent working on this case while
traveling as conpared to the hours spent traveling only, we are
satisfied that he worked when he was able and did not double
bill.

In light of the reasoning above, defendants’ dispute of
the hours clainmed by plaintiffs’ counsel for travel is

unavai |l i ng.

10 We note that the precise ambunt of M. Brenan's travel tinme is

difficult to ascertain because his time |og occasionally assigns numerous
activities, including travel, to a single, undivided period of tine.
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Del egabl e Tasks

An experienced attorney may not charge his full hourly
rate for hours spent perform ng tasks which could easily have
been del egated to | ess experienced attorneys or to non-|lawers.

Usic v. Bethlehem M nes, 719 F.2d 670, 677 (3d Cir. 1983). As

the Third Crcuit has observed, “[a] M chel angel o shoul d not
charge Sistine Chapel rates for painting a farnmer’s barn.” |d.

M. Brenan represents that his anmended time |og, unlike
his original accounting, omts tinme spent on del egable tasks. W
note that there are still a fewtine entries for admnistrative
tasks such as sending facsimles.' Nonetheless, the tine spent
on these tasks is de mnims and calls into question whether M.
Brenan coul d have effectively delegated the task in less tine
than was required for himto performthe task hinself.??

Because there are very few arguably del egabl e tasks
listed on counsel’s tinme |logs and the savings to be realized by
del egating these tasks was mnimal if not nonexistent, we deny

def endants’ argunent on this point.

1 We note five instances in which M. Brenan’s time |og includes a

charge for facsimle transmi ssion. Although M. Brenan does not provide an
item zed account of how nmuch tine was spent on this task in every case, where
he does do so, he apparently bills .10 hours, or 6 minutes. Accordingly, it
is the sense of this Order that the total tine spent on facsinmle transni ssion
was approxi mately one-hal f hour.

12 Additionally, we note that had M. Brenan del egated certain tasks,
he could then have billed for the performance of the task at a paral egal or
secretary’s rate. Accordingly, M. Brenan could bill his own tine spent

giving instructions and the del egee’s tinme spent performng the task.
Therefore, in some cases, delegating the task night have yiel ded a hi gher
total than that clainmed by M. Brenan.
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Ti re Spent on Non- Essential Tasks

As stated above, defendants nmade a variety of argunments

with regard to allegedly unnecessary tasks perfornmed by

plaintiffs’ counsel. W agree with defendants that it was

i nproper for M. Brenan to bill hours spent on zoning issues to
this case.'® Accordingly, we reduce M. Brenan's bill by .70
hour s.

We al so agree wth defendants that the tinme | ogged by
M. Brenan after the decision by Senior Judge Kelly is not
conpensabl e, as such tine cannot be said to have been “reasonably
expended” in the obtaining the relief sought in the litigation.

See Hensley, 461 U. S at 434, 103 S. . at 1939, 76 L.Ed.2d

at 50. Thus, we subtract 5.4 hours fromM. Brenan's total fee
request. Nonethel ess, we do not subtract tine spent preparing
the fee petition, in this case .20 hours, because such tine is

conpensabl e. Planned Parent hood, 297 F.3d at 268.

In all other respects, we deny defendants’ argunents
with regard to supposed non-essential tasks. In particular, we
decline to second-guess the research and trial preparation
deci sions nade by plaintiffs’ counsel. W wll not say that

counsel shoul d not have read newspaper articles or particular

13 We note that a separate zoning case was brought by plaintiffs in

state court.
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cases, as defendants have suggested.!* Defendants do not argue
that the nunber of hours spent in research and trial preparation
was unreasonable in the aggregate, and we will not use the
benefit of hindsight to judge what plaintiffs’ counsel should or

shoul d not have read in preparing their case.

Duplication of Wirk

Further, we reject defendants’ argunent that M.
Ferrara and M. Brenan unnecessarily duplicated work. In this
regard, the Third Crcuit has held that a reduction in hours is
appropriate only in cases in which attorneys unreasonably

duplicate the sane work. Rode v. Dellarciprete, 892 F.2d 1177,

1187 (3d Cir. 1990).

Counsel testified that M. Ferrara drafted the majority
of the docunents in this case, while M. Brenan reviewed those
docunents, communicated with plaintiffs, and appeared in court.?®
Al t hough sone inefficiencies may occur in the division of work

between two attorneys, we find that plaintiffs’ counsel managed

14 In this regard, we note that in all |ikelihood, plaintiffs’

counsel could have satisfied the specificity requirenents of our Order of

Sept ember 27, 2005 by providing entries detailing on the general paraneters of
the researched performed. We will not penalize counsel’s greater specificity
by scrutinizing the particular cases read and denyi ng conpensati on based upon
our assessnent, aided by hindsight, of whether particular items of research
were necessary or rel evant.

15 We do not find unreasonable, as defendants suggested, the fact
that M. Brenan reviewed the drafts witten by M. Ferrara. W believe that
this is appropriate preparation and, noreover, that it |ikely reduced the
amount of tine M. Ferrara hinmself had to spend editing and revising his
notions and briefs.
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the division of |abor appropriately and avoi ded duplicating

wor k. 16

Accounting Errors and | nconsi stenci es

Wth regard to defendants’ allegations of errors,
i naccuraci es, and suspicious entries in M. Brenan’s tinme | ogs,
we are unpersuaded. Defendants are correct that there are
di screpanci es between the originally submtted tine |log and M.
Brenan’s anended tinme | og, and the anended tine | og does contain
sone chronol ogical errors.? However, we find credible M.
Brenan’s testinony that in revising his tine |log, he nade certain
revisions to nore accurately reflect the way in which his tine
was spent. W also find credible M. Brenan’s statenent that he
performed all of the work clainmed and, in fact, that he perforned
work in excess of that reflected in his tine |og.

It is not surprising that in accounting for tine spent

16 We note in particular that although M. Ferrara and M. Brenan

spoke by tel ephone on a nunber of occasions, they do not both claimtime for

t hese conversations in their logs. M. Ferrara recorded only one conversation
in his accounting, on February 10, 2004, and M. Brenan has no correspondi ng
entry on that date. Accordingly, the suggestion by defendants that

plaintiffs’ counsel inflated the bill by both billing for the same activity is
not supported by the record.

One not abl e exception to the general lack of parallel billing is
the claimby both attorneys for time spent in court at the hearing held on
January 28, 2004. However, it is entirely appropriate for eight plaintiffs to
hire two attorneys to represent them It is also appropriate that co-counse
woul d both choose to attend this hearing.

1 These errors are not substantive. M. Brenan has testified that
he performed the work described on the dates given, but acknow edged that a
few entries are out of order in his item zed bill.
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over a period spanning nearly eight nonths, M. Brenan shoul d
have found certain mnor mstakes in his original log, and it is
appropriate that he corrected themprior to filing his anended
time log. We do not think that such corrections reflect
di shonesty or inaccurate accounting, as defendants suggested.
M. Brenan acknow edged that he nmade corrections, and the overal
total nunber of hours for which he has clainmed conpensation in
fact decreased by 7.5.1%8

In sum we find nothing particularly *“suspicious” in
M. Brenan’s tinme log. We will not reduce his conpensation on
t he basis of the mnor corrections he made or the mat hemati cal
errors in the original petition. Therefore, defendants’

objection on this point is denied.

Reducti on of Fees for Partial Success

In cases in which the prevailing party has achi eved
only partial success, it nay be appropriate to adjust the nunber
of hours for which conpensation is requested downward. There are
two distinct situations in which a dowmmward adj ust nent may be
warranted. In both cases, the determ nation of whether to reduce
counsel fees hinges on the results obtained. Hensley, 461 U. S.

at 434, 103 S. . at 1940, 76 L.Ed.2d at 51.

18 As noted above, because of a mathenatical error, M. Brenan's

original time log indicated a total of 121.5 hours. However, the actual tota
nunber of hours listed was 150.4. Therefore, M. Brenan’'s anmended tine |og
total of 142.9 is in fact 7.5 hours less than he originally listed.
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First, downward adjustnment is warranted where the
unsuccessful clains are unrelated to the clains on which the
plaintiffs prevailed. 1In this case, the work expended by
attorneys on unrel ated clainms cannot be said to have contri buted
to the ultimate result. Were plaintiffs’ clains are based on a
comon set of facts or related | egal theories, however, it is
generally not possible to divide the case into discrete clains so
as to determ ne whether the work perfornmed by attorneys
contributed to the plaintiffs’ success. Hensley, 461 U S
at 434-435, 103 S.C. at 1940, 76 L.Ed.2d at 51.

Even if the failing clains are related to plaintiffs’
successful clainms, they may nonet hel ess conpri se such a
substantial portion of plaintiffs’ case that the requested
counsel fees are excessive in light of the results obtained. 1In
this regard, the critical inquiry is the reasonabl eness of the
fee in relation to the ultimate result of the litigation.

Hensl ey, 461 U S. at 436, 103 S.C. at 1941, 76 L.Ed.2d at 52.

In this case, plaintiffs were awarded sone of the

relief sought by their Conplaint.? Because plaintiffs' separate

19 Plaintiffs’ Conplaint contained four counts. Counts | through 11
were brought pursuant to 42 U.S.C. § 1983 and stated clainms for deprivation of
plaintiffs’ rights under the First Anendment. Specifically, Count | related
to free speech rights, Count |l was based on freedom of assenmbly and Count |11
referred to free exercise of religion. Count IV set forth a suppl emental
state law claimfor civil conspiracy.

Plaintiffs sought four specific fornms of relief: 1) a declaratory
j udgrment that defendants’ conduct chilled and violated plaintiffs’

(Footnote 19 continued):
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clains arose froma common nucl eus of operative facts and
presented alternative theories in contending that the O di nance
shoul d not be applied to plaintiffs, we find that plaintiffs’
unsuccessful clainms cannot be separated fromtheir successful
claims. 1In addition, we find that counsel fees are reasonable in
light of the relief obtained, and therefore that plaintiffs’
counsel fees should not be reduced to reflect |limted success for
t he reasons stated bel ow.

Plaintiffs were successful in securing a pernmanent
i njunction prohibiting defendants from enforcing the O dinance
against plaintiffs as they engage in “counseling, |eafleting,
prayi ng and picketing” near the entrance of the Allentown Wnen' s
Center. Arietta, 2004 W. 1774623 at *13. W note, however, that
it appears that defendants requested, and plaintiffs did not
oppose, a judgnent on partial findings pursuant to Rule 52(c) of
the Federal Rules of Civil Procedure follow ng the pernmanent
injunction hearing. Accordingly, it seens that plaintiffs did

not pursue their clains for declaratory judgnent or danages.

(Continuation of footnote 19):

constitutional rights; 2) a declaratory judgnent finding the Odinance
unconstitutional both facially and as applied; 3) tenporary and permanent
injunctive relief prohibiting defendants from “unlawfully preventing
plaintiffs and others from engaging in peaceful, constitutionally protected
activity on Keats Street or any other public forumin the Cty”; 4) award of
conpensatory and punitive danages. 1In addition, plaintiffs sought fees,
costs, and expenses pursuant to 8§ 1988 and such other relief as the Court
shoul d find appropriate.
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Gven the limted scope of relief sought at the
injunction hearing, there can be little doubt that plaintiffs
have obtai ned “excellent results” entitling their counsel to “a

fully conpensatory fee.” See Hensley, 461 U S 424, 103 S. C

at 1940, 76 L.Ed.2d at 52.

It is not appropriate to reduce plaintiffs’ fee award
on the ground that plaintiffs did not prevail on each issue
raised in the original Conplaint, particularly because plaintiffs
did not litigate all of those issues. Accordingly, we deny
def endants’ objection to award of the full fee requested by

plaintiffs’ counsel

Cost s

Def endants nake no objection to plaintiffs’ claimfor
$446. 71 for reinbursenment of costs expended for filing and
service fees and purchase of hearing transcripts. Accordingly,

we award plaintiffs costs in that anount.

CONCLUSI ON

For the reasons stated above, we grant plaintiffs’
Amended Motion for Counsel Fees and Costs as described below W
award counsel fees to Attorney Brenan for 136.8 hours of work at
a rate of $200 per hour, for a total of $27,360. W award

counsel fees to Attorney Ferrara for 85.75 hours of work at a
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rate of $275 per hour, for a total of $23,581.25. W also award
$446. 71 costs to Attorney Ferrara, for a total award of

$51, 387.96 for counsel fees and costs.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH A. ARI ETTA;
DONALD EARL CUMM NGS; Cvil Action
JOSEPH F. O HARA, No. 04-CV-00226
EDWARD J. KUCHAR;
KATHLEEN R KUHNS;
PHI LLI P T. PONGRACZ;
KAREN PONGRACZ and

MARY ANN YORI NA,

Plaintiffs

VS.

CI TY OF ALLENTOMN,

JOSEPH BLACKBURN, | ndividually
and in his Oficial Capacity
as Police Chief of the
Cty of Allentown;

RONALD MANESCU, | ndividually
and in his Oficial Capacity

as Assi stant Police Chief

N N N N N N N N N N N N N N N N N N N N N
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of the Gty of Allentown; and )
ROY AFFLERBACH, | ndividually )
and in his Oficial Capacity )
as Mayor of the City of )
Al 'l ent own, )

)

Def endant s )

ORDER

NOW this 29" day of Septenber, 2006, upon
consi deration of the Amended Mdtion for Award of Counsel Fees and
Costs Pursuant to 42 U.S.C. Section 1988(b), which notion was
filed January 12, 2006; upon consideration of Defendants’ Bri ef
in Opposition to Plaintiffs’ Mtion for Awmard of Counsel Fees and
Costs Pursuant to 42 U.S.C. Section 1988(b), which response was
filed Septenber 2, 2004%°; after hearing held August 18 and 25,

2006; and for the reasons expressed in the acconpanying

20 We note that plaintiffs’ original Mtion for Award of Counsel Fees
and Costs Pursuant to 42 U . S.C. Section 1988(b) was filed August 20, 2004.
Def endant s opposed plaintiffs’ notion at that tinme by their brief in
opposition filed September 2, 2004. By our Order dated September 27, 2005 we
denied plaintiffs’ original notion for lack of specificity w thout prejudice
for plaintiffs to file a nore specific anended notion. Plaintiffs filed their
wi t hi n anended notion on January 12, 2006. By our Order of June 16, 2006 we
granted defendants’ notion for a hearing on plaintiffs’ anended notion. |In
footnote 1 to our June 16 Order we clarified that we woul d consi der
def endants’ substantive objections filed Septenber 2, 2004 to plaintiffs
original notion for counsel fees and costs, as objections to plaintiffs
amended notion of January 12, 2006
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Menor andum

| T 1S ORDERED that plaintiffs’ notion for counsel fees

and costs is granted.

| T IS FURTHER ORDERED t hat defendants shall pay

plaintiffs’ counsel Denis V. Brenan, Esquire $27,360 in counsel
fees, and shall pay plaintiffs’ counsel Christopher A Ferrara,
Esquire $23,581.25 in counsel fees plus $446.71 in costs, for a

total award of $51, 387. 96.

BY THE COURT:

[ s/ James Knol | Gardner

James Knol |l Gardner

United States District Judge
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