IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) Crimnal Action
) No. 04-CR-00749-01
VS. )
)
ROGEL GRANT, )
al so known as “Bradl ey”, )
)
Def endant )

APPEARANCES:
ASSI STANT UNI TED STATES ATTORNEY
FRANCI S C. BARBIERI, JR ,
On behal f of the United States of Anerica

GLENNI S L. CLARK, ESQUI RE
On behal f of the Def endant

* * *

MEMORANDUM

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on the Mdtion for New
Trial and Judgment of Acquittal, which notion was filed on
January 23, 2006 by defendant Rogel Gant. The Governnent’s
response was filed on January 27, 2006. The matter was briefed
and argued orally before the undersigned on April 28, 2006.

For the reasons expressed bel ow, we deny defendant
Grant’s notion. Specifically, we deny defendant Grant’s notion
insofar as it requests relief in the formof a judgnent of

acquittal, a newtrial or an arrest of judgnent.



PROCEDURAL HI STORY

On April 5, 2005, the governnent filed a Superseding
| ndi ct nent agai nst ten co-defendants. In the 22-count
Supersedi ng Indictnment, the defendants are charged wth, anong
ot her things, conspiracy to distribute crack cocaine in Reading,
Ber ks County, Pennsyl vani a between January 2002 and March 2005.

The Superseding Indictnent alleges that the co-
conspirators were Kelvin Wl nmaker, Jamarr Del nont Wel naker,
Julian Acosta, M chael Keith Bowen, Rogel Grant, Dante Jackson,
Randy Dal e Jackson, Luis Daniel Marerro, Al pha Qumar Sacko and
Ant oi ne Lamar Shirley. In addition, the Superseding |Indictnent
all eges that the co-conspirators distributed nore than 50 grans
of crack cocai ne.

Def endant Rogel Grant is naned in Counts One and
Fourteen through Ei ghteen, inclusive, of the Superseding
Indictnent. Count One alleges that defendant G ant engaged in a
conspiracy wwth nine other individuals to distribute nore than 50
grans of a m xture or substance containing a detectabl e anmount of
cocai ne base (“crack”) in violation of 21 U S.C. § 846.

Counts Fourteen through Ei ghteen all ege violations of
21 U.S.C. §8 841. Counts Fourteen, Fifteen and Si xteen all ege
that defendant G ant distributed nore than 5 granms of crack each
on Septenber 28, Cctober 12 and 14, 2004, respectively. Counts

Seventeen and Ei ghteen allege that defendant distributed nore



than 50 grans of crack and possessed with intent to distribute
nmore than 5 grans of crack, each on Qctober 26, 2004.

A jury trial was conducted before the undersi gned on
t he charge agai nst co-defendants Grant and Shirley from January 3
to 11, 2006.°1

On January 10, 2006 at the concl usion of the
governnent’s case-in-chief, defendant orally noved for a judgnent
of acquittal on Counts One and Fourteen. After consideration of
defendant’s oral notion and the governnent’s response, we granted
defendant Grant’s notion and di sm ssed Count One of the
Superseding I ndictnent. However, we denied defendant Grant’s
notion with regard to Count Fourteen.

On January 11, 2006, the jury convicted defendant of
the charges contained in Counts Fifteen, Seventeen and Ei ghteen,

and acquitted himof the charges in Counts Fourteen and Si xteen.

STANDARD OF REVI EW

Def endant’ s post-trial notion was filed pursuant to
Federal Rules of Crimnal Procedure 29, 33 and 34. A district
court nmust review a Rule 29 notion for judgnment of acquittal for
insufficient evidence in the |ight nost favorable to the

prosecution. In review ng such a notion, the court mnust

. Co- def endant s Kel vin Wel maker, Jamarr Del nont Wl maker, M chael
Keith Bowen, Dante Jackson, Randy Dal e Jackson, Luis Daniel Marerro and Al pha
Qumar Sacko pled guilty prior to trial. A determination of co-defendant
Julian Acosta’ s competency is pending.
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determ ne whether any rational trier of fact could have found
proof of guilt beyond a reasonabl e doubt based upon the avail able

evidence presented. United States v. Smth, 294 F. 3d 473

(3d Gir. 2002).

Furthernore, in deciding whether a jury verdict rests
on legally sufficient evidence, we are not permtted to weigh the
evidence or to determne the credibility of the w tnesses.
Moreover, a finding of insufficient evidence to convict should be
confined to cases where the prosecution’s failure is clear. |d.

Rul e 33 of the Federal Rules of Crimnal Procedure
permts a court to grant a notion for a newtrial if the
interests of justice so require. W nay order a new trial on the
ground that the jury s verdict is contrary to the weight of the
evidence only if the court believes that there is a serious
danger that a m scarriage of justice has occurred. In other
words, we are permtted to grant a newtrial only if we are
convinced that “an innocent person has been convicted.”

United States v. Johnson, 302 F.3d 139, 150 (3d Cr. 2002).

Addi tionally, unlike an insufficiency of the evidence
claim when we evaluate a Rule 33 notion, we do not viewthe
evidence in the light nost favorable to the governnent. |nstead,
the we nmust exercise its our judgnment in assessing the

government’s case. Johnson, 302 F.3d at 150.



For the reasons di scussed below in the Defense
Contenti ons section, we need not address the standard of review

for a Rule 34 notion for arresting judgnent.

CONTENTI ONS OF THE PARTI ES

Def ense Cont enti ons?

Def endant Grant’s notion requests relief pursuant to
Rul es 29, 33 and 34 of the Federal Rules of Crimnal Procedure.?
These rul es concern judgnment of acquittal, newtrial and
arresting judgnent, respectively.
The issues raised in Defendant Gant’s notion are as
foll ows:
(1) the verdict was against the weight of the
evi dence;

(2) there was insufficient evidence to support the

2 The argument section of defendant’s nmenorandum has five sections.

Those sections are Weight of the Evidence, Insufficient Evidence, Judgnent of
Acquittal, Jury Instructions, and Tineliness. Some of these sections argue
for specific relief, i.e., a judgnent of acquittal or a newtrial. Oher
sections do not appear to argue for any specific relief. Rather, they sinply
contai n argunents regarding how this court allegedly erred.

Nei t her defendant Grant nor the government cited the record or any
particul ar testinmony in support of their contentions.

s Def endant’s nption, cites Rules 28, 33 and 34 of the Federal Rules
of Crimnal Procedure. Federal Rule of Crimnal Procedure 28, however,
governs the use of interpreters, not applicable here.

Def endant Grant’s notion does not nention an interpreter, and
there is no indication in the record or otherw se that defendant G ant
requires an interpreter. Therefore, because defendant Grant moves for, anong
ot her things, a judgnent of acquittal and because his Menmorandum in Support of
Def endant’ s Mdtion for New Trial and Judgment of Acquittal Pursuant to
Fed. R CrimP. 29, 33 and 34 cites Rule 29, we construe this portion of his
noti on as being made pursuant to Fed. R CGrimP. 29, which governs a “Mtion for
a Judgrment of Acquittal”.
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verdict”;

(3) there was insufficient evidence to support the

i ndi ct ment ;

(4) this court erred in summari zi ng evi dence,

because the summary unfairly highlighted facts in

the indictnent and the governnent’s version of the

facts;

(5) the prosecutor commtted official m sconduct

i n causi ng defendant’s arrest and subsequent

trial;

(6) there was prosecutorial msconduct because

there was no evidence to support the charges

contained in the Superseding I|Indictnent;

(7) it was inproper and unlawful to include

defendant Grant in the alleged crimnal conspiracy

to distribute crack cocai ne; and

(8) it was inproper and unlawful to present

m sl eadi ng testinony to the Grand Jury suggesting

t hat defendant Grant was involved in a major drug

di stribution organization.

Def endant Grant’s nenorandum in support of his notion

does not address all of the issues raised in his notion.
Specifically, his nmenorandum does not address his request for

relief pursuant to Fed. R CrimP. 34, which rule governs arrest of



judgnent. Therefore, we do not address defendant’s notion as it
relates to arresting judgnent because although defendant’s notion
cited the rule, he has not briefed the issue as required by Rule
47.1 of the Rules of Crimnal Procedure for the United States
District Court for the Eastern District of Pennsylvania.*

Addi tionally, defendant’s nenorandum does not address
issues 3, 5, 6 and 8. Further, we note that at oral argument,
def ense counsel wi thdrew those issues.® Accordingly, we consider
issues 3, 5, 6 and 8 withdrawn and do not address them

However, we address issues 1, 2, 4 and 7, below, as
they relate to the relief of a judgnent of acquittal and a new
trial as requested by defendant.

The crux of defendant Grant’s contentions is that there
was insufficient evidence introduced at trial to convict him He

al so asserts that he was severely prejudiced by certain events

4 Rule 47.1 of the Rules of Criminal Procedure for the United States
District Court for the Eastern District of Pennsylvania (“Local Crimna
Rul es”)requires that post-trial notions for a judgnent of acquittal, a new
trial or an arrest of judgnent pursuant to Fed. R CrimP. 29, 33 or 34 be
supported by brief or nenorandumfiled within the tinme provided by the
respective rules.

In considering whether the court can depart fromthis rule, we
note that a district court “can depart fromthe strictures of its own |oca
rules where (1) it has a sound rationale for doing so, and (2) so doing does
not unfairly prejudice a party who has relied on the local rule to his
detriment.” United States v. Eleven Vehicles, 200 F.3d 203, 215 (3d Gr.
2000). As applied to this rule, failure to file a brief in accordance with
Local Crimnal Rule 47.1 is sufficient grounds to disniss defendants notion.
United States v. Vitillo, Crim No. 03-555, 2005 U.S.Dist. LEXI S 7558,

(E. D. Pa. January 31, 2005)(Surrick, J.).

5 Not es of Hearing before the undersigned April 8, 2006 [sic], page
13. The document is a transcript of an argunment, not a hearing, which was held
bef ore the undersigned on April 28, 2006, not April 8, 2006.
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both before and during his crimnal trial. Defendant argues that
t hese prejudicial events, as outlined below, satisfy the |egal
standard entitling himto receive a judgnent of acquittal or, in
the alternative, a newtrial.

Def endant all eges that he suffered prejudice in the
foll ow ng ways: the governnent inproperly charging himwth being
a participant in the Wl maker [drug] Organi zation; the governnent
presenting fal se evidence agai nst himthrough the testinony of
Ber ks County Detective David Wight; being tried together with
co- def endant Antoi ne Lamar Shirley, who was convicted of
participating in the drug conspiracy; the court making a ruling
at trial which permtted the jury to hear testinony regarding
defendant Grant’s arrest with one of the Wl maker co-defendants
and ot her nenbers of the conspiracy; the trial court unfairly
summari zing the contentions of the parties; and the governnent
failing to turn over an excul patory audi o recordi ng during
di scovery.

Addi tionally, defendant asserts that the testinony of
Berks County Detective Camlla Karns along with videotape
evi dence of defendant Grant’s drug sales to Detective Karns and a

confidential informant is insufficient to convict him

Gover nnent  Cont enti ons

Initially, the government contends that defendant

Gant’s notion was filed | ate. Nonet hel ess, in the Governnent’s
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Suppl enental Menorandum in Qpposition to the Defendant’s Mtion
for New Trial and Judgnment of Acquittal, filed April 21, 2006, as
wel|l as at oral argunent, the governnent conceded that
defendant’s notion was tinely filed. Because the governnent has
conceded that the notion was tinely and because defendant’s
filing conformed to the applicable Federal Rules of Crim nal
Procedure,® we find that defendant Grant’s post-trial notion was

tinmely.

6 Federal Rule of Crimnal Procedure 29(c) (1), which governs notions

for a judgment of acquittal after a jury verdict or discharge, states, in
pertinent part, that “[a] defendant may nove for a judgnent of acquittal, or
renew such a notion, within 7 days after a guilty verdict or after the court

di scharges the jury, whichever is later....” Federal Rule of Crinina
Procedure 33, which governs notions for newtrials, allows a defendant to nove
for a newtrial. Further, the court may vacate any judgnent and grant

defendant a new trial if the interest of justice so requires.

Fed. R CrimP. 33. Nevertheless, Fed.R CrimP. 33(b)(2) states, in pertinent
part, that “[a]lny notion for a newtrial grounded on any reason other than
new y di scovered evidence nust be filed within 7 days after the verdict or
finding of guilty....”

Federal Rule of Crimnal Procedure 45 governs computation of tine.
Specifically, Fed.R CimP. 45(a)(1l)and(3) requires that, when conputing tinme,
the day of the act that begins the conmputed period is excluded, although the
| ast day of the tine period is to be included in the conputed period.

Further, Saturdays, Sundays, and |egal holidays, which include Martin Luther
King, Jr.’s Birthday, are to be excluded in the tinme conputation
Fed. R Crim P. 45(a)(2) and (4)(A)(ii).

In this case, on January 11, 2006 the jury returned its verdict
finding defendant Grant guilty on Counts Fifteen, Seventeen and Ei ghteen of
t he Superseding Indictnent, but not guilty on Counts Fourteen and Sixteen
The court accepted that verdict, and the court discharged the jury on that
same day. The defendant filed his notion on January 23, 2006. Twelve
cal endar days el apsed between the return of the jury verdict and the filing of
defendant’s notion. Nevertheless, pursuant to Fed. R CrimP. 45, we nust
exclude, the first day, January 11, 2006, Saturday January 14, Sunday January
15, Saturday January 21, Sunday January 22, and Monday January 16, 2006, the
Martin Luther King, Jr. Birthday federal holiday. Accordingly, we conclude
that only seven countabl e days el apsed between the jury verdict of January 11
and the filing of defendant’s post-trial notion on January 23, 2006.
Therefore, defendant’s post-trial notion was tinely.
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Regardi ng defendant’s argunent that he is entitled to a
judgnment of acquittal, the governnent argues that the weight and
sufficiency of the evidence in this case was nore than sufficient
to support the verdict, and therefore, the court should deny
defendant’s notion. More specifically, the governnent asserts
that the weight of “overwhel m ng” evidence supports the jury’'s
verdict of qguilty.

The governnent al so contends that we shoul d deny
defendant’s notion for a new trial because the interests of
justice do not require a newtrial, and there is no danger that a
m scarriage of justice has occurred.

Regardi ng defendant’s contention that the trial court
erred in its charge, the government contends that the court’s
summary of the contentions of the parties was fair and bal anced
to both sides. |In addition, the governnent argues that it is
i nappropriate to focus on a specific part of the charge, and
instead the charge as a whole nmust be considered. Thus, the
government argues that taken as a whole, the charge was

appropri ate.

Dl SCUSS| ON

Judgnent of Acquittal

Def endant argues that there was insufficient evidence
to convict himon Counts Fifteen, Seventeen and Ei ghteen, and he

therefore is entitled to a judgnment of acquittal. W disagree.

-10-



Al'l of the charges of which defendant G ant was
convicted are violations of 21 U S.C. § 841. The pertinent
provi sions of section 841 are as foll ows:

(a) Unlawful acts
Except as authorized by this subchapter, it

shall be unlawful for any person know ngly or
intentionally-

(1) to...distribute,...or possess with
intent to...distribute,... a controlled
subst ance. . ..

Count Fifteen alleges that defendant G ant distributed
nmore than 5 grams of crack in Reading Pennsyl vania, on
Cctober 12, 2004. Count Seventeen alleges that he distributed
nmore than 50 grans of crack on Cctober 26, 2004.

In order for defendant to be guilty, the governnent
nmust prove the followi ng three el enents beyond a reasonabl e
doubt: (1) that defendant knowi ngly or intentionally (2)
distributed; (3) a controlled substance, crack. 21 U S. C § 841.

See United States v. Wehner, 970 F.2d 1280 (3d Cir. 1992).

Count Ei ghteen all eges that on Cctober 26, 2004,
def endant possessed nore than 5 granms of crack with the intent to
distribute it.

The four el enments necessary for conviction on Count
Ei ghteen are that: (1) defendant knowi ngly or intentionally; (2)

possessed; (3) with the intent to distribute; (4) a controlled
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substance, crack. 21 U S.C. § 841. United States v. Lacy,

446 F.3d 448, 454 (3d Cir. 2006).

The testinony elicited by the governnment at trial,
which the jury apparently believed, together with the exhibits
and the stipulations of the parties, was sufficient to establish
each of the elenents of these offenses beyond a reasonabl e doubt.

Berks County Detective Camlla Karns, who was acting in
an undercover capacity during the investigation, testified that
in the early evening of October 12, 2004 she drove confidenti al
police informant Scott Fitzcharles in an unnmarked vehicle to the
parking lot of a Burger King fast food restaurant in Reading,
Pennsylvania. It was |ight outside and was not raining at the
tine.

M. Fitzcharles placed a cell phone call to “Bradley”,
whi ch was an alias or street nane of defendant Rogel Gant. A
short tinme later a vehicle entered the parking ot wth defendant
Grant sitting in the passenger seat. Defendant exited that
vehi cl e and wal ked over to the diver’s side door of the vehicle
driven by Detective Karns, who was sitting behind the steering
wheel .

Wil e standing next to the driver’s side door of the
Karns vehicl e, defendant reached across Detective Karns and gave

M. Fitzcharles a clear plastic bag containing 5.2 grans of crack
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cocai ne, and M. Fitzcharles handed defendant G ant $250 of
mar ked currency.

Def endant Grant then returned to the vehicle in which
he arrived, got into the front passenger side, and departed the
Burger King |ot.

Fromthe witness stand during her trial testinony,
Detective Karns identified the defendant, Rogel G ant.

Detective Karns also testified that during the daylight
hours of the early evening of October 26, 2004 she drove to the
same Burger King lot with Scott Fitzcharles in the passenger seat
of her vehicle. M. Fitzcharles nmade several cell phone calls to
defendant Grant. A little while |later Detective Karns observed
defendant wal k into the parking lot and get into the backseat of
her car.

Def endant Grant took a clear plastic bag containing
three smaller clear plastic bags out of his jacket pocket. The
three small er bags each contai ned crack cocaine. The total
wei ght of the crack in the three snmaller bags was | ater
determ ned to be 86.4 grans.

Previously the parties had agreed to a purchase price
of $950 for the crack. Detective Karns told defendant that she
had the noney in the trunk of her vehicle.

Detective Karns got out of her car and opened the

trunk, which was a prearranged signal; after which nenbers of the
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Ber ks County Detectives and the Readi ng Drug Task Force noved in
and arrested defendant.’

Ber ks County Detective M chael Gonbar testified that
when the arrest was bei ng made, defendant was taken out of the
back seat, placed on the parking | ot surface and handcuffed. At
that time Detective Gonbar observed a clear plastic bag
containing 27.8 grans of crack next to defendant Grant’s right
| eg.®

Detective Matthew Meitzler testified that Governnent
Exhibit 14 was the 5.2 gram bag of crack purchased from def endant
on Cctober 12, 2004, which Detective Karns handed to Detective
Meitzler on that day after the sale.?®

Detective Meitzler also identified Government Exhibit
18 containing two itens turned over to himby Detective Karns and
Det ective Gonbar on Cctober 26, 2004.

Item 1 of Governnment Exhibit 18 consisted of 3 clear
bags containing 86.4 grans of crack cocai ne whi ch def endant
delivered to Detective Karns during the October 26 sale. Item?2

of Government Exhibit 18 consisted of one clear bag containing

! Not es of Testimony (“N.T.”) of the Jury Trial, January 5, 2006,
pages 96-106.

8 N.T., January 6, 2006, at 36-37.

9 N.T., January 5, 2006, at 46-47.
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27.8 grans of crack which Detective Gonbar found next to

defendant’s leg during his arrest.

Further, at trial defendant Grant entered two

stipulations pertinent to the within notion. The first provided

t hat

[i]f called as a Governnment w tness, Roscoe G
Bennet, who is a qualified Pennsylvania State
Police Forensic Scientist, would testify that
Government Exhi bit 14 consists of one clear

pl asti c bag containing an off-white chunky
substance, which he analyzed, and found to contain
5.2 grans of cocai ne base.!!

The second stipul ation provided that

[i]f called as a Governnent w tness, Rebecca C
Patrick, who is a qualified Pennsylvania State
Police Forensic Scientist, would testify that she
anal yzed Governnment Exhibit 18, which consists of
two itens; she would testify that Item 1 contained
three cl ear bags containing an off-white
substance. She would testify that she anal yzed
Item 1, and found it to contain 86.4 grans of
cocai ne base. She would also testify that Item 2
in Governnent Exhibit 18, is one clear bag

contai ning an off-white substance, and she

anal yzed it, and found it to contain, Item2 to
contain, 27.8 grans of cocai ne base. !?

Revi ewi ng the forgoing evidence in the |ight nost

favorabl e to the prosecution w thout weighing it or nmaking

credibility determ nations, which we are not permtted to do on a

Rul e 29 noti on,

yi el ds nore than sufficient evidence to support

January 5, 2006, at 59-61, 109.
January 10, 2006, at 81.
January 10, 2006, at 82.
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def endant Grant’s conviction.

Regardi ng Count Fifteen, the testinony of Detectives
Karns and Meitzler, in conjunction with the stipul ation,
establishes that on October 12, 2004 defendant sold 5.2 granms of
crack in Reading. In particular, it establishes Gant’s identity
together with the location, date, and nature of the crim nal
conduct. Regarding the elenents of the crines, detective Karns’s
testinony establishes that defendant G ant entered a Burger King
Parking I ot and sold crack to a confidential police informnt who
was in a car with Detective Karns.

We conclude that a rational jury could have found
beyond a reasonabl e doubt that Rogel Grant was guilty of Count
Fifteen of the indictnent. Therefore, we deny defendant Gant’s
request for acquittal on Count Fifteen of the Superseding
| ndi ct ment .

Concerni ng Count Seventeen, the testinony of Detectives
Karns and Meitzler, in conjunction with the stipulation of the
parties, establishes that on October 26, 2004, defendant G ant
again sold crack in Reading. This evidence also establishes
Gant’s identity, as well as the location, date and nature of the
crimnal conduct. Regarding defendant Grant’s crimnal conduct,
this evidence establishes that defendant Grant sold three baggies
of crack containing 86.4 grans of crack to a confidential police

i nformant who was acconpani ed by undercover detective Karns. The
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purchase price for this crack was $950.

Therefore, we conclude that a rational jury could have
found beyond a reasonabl e doubt that Rogel G ant was guilty of
Count Seventeen of the indictnent. Accordingly, we deny
defendant Grant’s request for acquittal on Count Seventeen of the
Super sedi ng | ndi ct nent .

Regar di ng Count Ei ghteen of the Superseding I ndictnent,
the testinony of detectives Karns, Mitzler and Gonbar, in
conjunction with the stipulation of the parties, establishes that
on Cctober 26, 2004 defendant was engaged in a sale of crack.

Just after that transaction, defendant Grant was arrested, and
during his arrest, a small bag containing 27.8 grans of crack was
found next to his right |eg.

As a result, we conclude that a rational jury could
have found beyond a reasonabl e doubt that Rogel Grant was guilty
of Count Ei ghteen of the Superseding Indictnent. Therefore, we
deny defendant Grant’s request for acquittal on Count Fifteen of
t he Superseding | ndictnent.

Finally, defendant Grant’s argues that the testinony of
Detective Karns was insufficient to convict himbecause she could
not hear the negotiations between the confidential police
i nformant and def endant Grant, which negotiations set up the drug
transactions. W disagree.

Wi | e these negotiati ons may have been pertinent to
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def endant’ s Conspiracy charge (of which he was acquitted), they
were not pertinent to the delivery and possession charges (of

whi ch he was convicted). Although defendant Grant was initially
charged with conspiracy in Count One, his notion for acquittal on
Count One was granted by the undersigned on January 10, 2006 at

t he concl usion of the governnent’s case-in-chief.

In contrast to the conspiracy charge (sone portions of
whi ch the officers had not observed), Counts Fifteen, Seventeen
and Ei ghteen of the Superseding Indictnment charged il egal
conduct which the Berks County Detectives had personally
observed. Therefore, insofar as defendant G ant seeks an
acquittal on Counts Fifteen, Seventeen and Ei ghteen of the

Superseding I ndictnent, his notion is denied.?®

New Tri al
Def endant Grant argues that the verdict was contrary to
t he wei ght of the evidence, and that he is therefore entitled to

a newtrial. W disagree.

13 In his menmorandumin support of his post-trial notion, defendant

makes four additional argunents in support of both his requests for a judgnent
of acquittal and a new trial

Briefly, these arguments are that (1) he was prejudi ced by being
charged in the Wl maker conspiracy; (2) he was prejudi ced by Detective
Wight's false identification testinony; (3) he was prejudiced by the court’s
ruling allow ng testinony regarding his arrest in March 2005 with one of the
Vel makers and ot her Wel maker conspirators; and (4) an audi otape of the
conversation which took place during the Cctober 26, 2004 drug transaction is
excul patory.

These arguments go to the weight of the evidence and not to its

sufficiency. Therefore, they will be discussed below in our analysis of
defendant’s motion for a new trial
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Def endant G ant makes five argunments why he shoul d be
awarded a new trial. Those argunents are as foll ows:

(1) although acquitted of the conspiracy charge,
being charged and tried as part of the Wl naker
conspiracy prejudiced himin the eyes of the jury;
(2) Detective Wight testified falsely that he
could identify the defendant on Septenber 28,
2004, and this prejudiced defendant in the eyes of
the jury;
(3) our ruling, which permtted the jury to hear
testinony regardi ng defendant G ant’s arrest with
one of the Wel makers and ot her nmenbers of the
Wel maker conspiracy in March 2005, prejudiced him
in the eyes of the jury;
(4) an audi otape of the conversation that took
pl ace during the drug transaction on Cctober 26,
2004 is excul patory; and
(5) Detective Karns's testinony together with the
vi deot ape evi dence was i nsufficient because
Detective Karns was not a party to the

negoti ati ons which preceded the drugs sal es.

Conspi racy

W reject defendant Grant’s first argunment that being

charged and tried in the conspiracy prejudiced him Initially,
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def endant Grant has not provided any authority for the
proposition that being jointly tried for conspiracy, together
with an alleged co-conspirator, and then acquitted of the
conspiracy charge, is sufficient grounds for a newtrial.

Furt her, defendant’s argunment is unsupported by any
evi dence of actual prejudice. Wthout such support, it is
equally likely that the governnent was prejudiced by the
acquittal because the jury may believe that the governnent’s
entire case lacks nerit because the judge dism ssed one of the
nost serious charges.

Mor eover, the undersigned s charge to the jury,
specifically stated that defendant Grant is not included in the
conspiracy. Specifically, the jury was instructed that “[t]he
al | eged co-conspirators, Kelvin Wl mker, Jamarr Wl maker, Julian
Acosta, M chael Bowen, Dante Jackson, Randy Jackson, and Luis
Marerro, and Antoine Shirley, but not Rogel Gant, are accused of
participating in a conspiracy....”' This instruction mtigates

any potential prejudice.

| dentification Testinony

Def endant Grant next argues that Detective Wi ght
testified falsely that he could identify defendant G ant on

Sept enber 28, 2004 even though it was raining and the videotape

14 N.T., January 11, 2006, at 108.
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was blurry. For the follow ng reasons, we disagree. First,
def endant Grant has not provided any evidence that Detective
Wight perjured hinself. Therefore, this is a credibility
argunent for the jury to determ ne.

Second, this credibility argunment was made by defense
counsel during his closing argunment.® Moreover, the jury
acquitted defendant G ant of Count Fourteen, a count of
di stribution of crack on Septenber 28, 2004. The acquittal would
support the interpretation that the jury did not find Detective
Wight credible with regard to the Septenber 28, 2004 incident.
Accordi ngly, because the jury apparently disregard Detective

Wight's testinony, defendant Grant was not prejudiced by it.

Arrest
Next defendant Grant argues that he was prejudiced by a

trial ruling which allowed irrel evant and prejudicial evidence of

15 Def ense counsel’s argunent that Detective Wight was not a

credible witness is as follows:

Now, | adies and gentlenen, let’'s |look at the night of
Sept enber the 28!". Raining, windy, you couldn't see anything on
that video. The detective cones in and says, GCh, yeah, oh, you
know, the lights are hitting it all funny, and, you know, you
know, my eyes are better than the video.

Do you believe that? Do you believe that? You know,
Detective Karns can't see anything. She said the person opened
the door, they distracted her for a nonent, and you know, she
couldn’t identify anybody. They didn't call in M. Fitzcharles to
i dentify anybody.

So on that particular count, where's the credible evidence?
You saw Detective Wight, he’s like nme, he’s a bit of an ol der
man, and he’'s wearing his glasses. He didn't have 22 year old
eyes anynore.

N. T., January 11, 2006, at 33-34.
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his arrest with one of the Wl nmaker co-defendants and ot hers
involved in the conspiracy. W reject this argunent for the
foll ow ng reasons. First, defendant does not identify where in
the trial record this alleged ruling occurred. Nor does he
identify any defense objection to the ruling on the record.
Therefore, he has failed to perfect the record regardi ng any
error.

Second, this argunent is essentially a variation on
defendant’s first argunent that he was prejudiced by being tried
as part of the Wel maker conspiracy. Defendant Grant was charged
with engaging in a conspiracy with the Wel makers until he was
acquitted by the undersigned. W incorporate our analysis in
t he Conspiracy subsection, above.

Third, we note, as we did when addressi ng defendant’s
first argunent, that defendant has not articulated any authority
which would entitle himto a new trial sinply because he was
acquitted of conspiracy. Thus, we deny defendant’s notion on

this point.

Audi ot ape

Def endant’ s fourth argunent is that there is an
unr edact ed audi ot ape whi ch contains excul patory evi dence. For
the foll owi ng reasons, we reject this argunent. First, this
all egation is based on facts not on the record. There is no

evi dence that a judge or jury could exam ne to determ ne whet her
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or not such a tape exists.

Second, defendant does not articul ate what excul patory
information is contained on the audi otape. Mboreover, although
not stated by defense counsel, the tape presunmably recorded
conversations which occurred while Detective Karns was in the
car, and defense counsel had an opportunity to cross-exam ne her.
Therefore, defendant’s notion for newtrial is denied on this

poi nt .

Sufficiency of Testinbny

Def endant next argues that w thout confirmng testinony
of the confidential informant, the testinony of Detective Karns
is insufficient. W disagree for the reasons articulated in the
Judgnent of Acquittal section, above. Accordingly, we deny
defendant’s notion for newtrial on this point.

Therefore, after a review of the record, after
consi dering defendant’s argunents both individually and
cunul atively, ! and for all the reasons articul ated above, we
conclude that the interests of justice do not require a new
trial. In other words, we do not believe that an i nnocent person

has been convi ct ed.

16 As stated above, defendant Grant has not referred the court to any

evidence in the record, either by specific citation or by general reference to
testinmony, or otherw se, which would support his position.
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Jury Charge

In the charge to the jury, the undersigned sunmari zed
sone of the contentions of the governnment and sone of the
contentions of the defense.' Defendant Grant argues that the
court “abused its discretion in dramng attention to the
governnment’s argunments far nore than it referred to the
defendant’s position.” A review of this portion of the charge
will reveal that the court’s review of the contentions of the
parties was even, bal anced, inpartial, objective, fair and
conpr ehensi ve.

At the outset of the jury charge the court cautioned
the jury that if the court reviews any testinmony with the jury,
the juror’s nmenories control and that the jury nmust stil
i ndependently recall and consider the evidence.®

At the beginning of the court’s review of the
contentions of the parties, the undersigned stated

|’mnot going to review all of the evidence
with you, or attenpt to sunmarize it, or attenpt
to summarize all of it. The trial was relatively
short, and you have been an attentive jury.
Mor eover, the attorneys have extensively reviewed
the evidence in their closing. It is your duty to
recall all of the adm ssible evidence, which has
been presented, and | instruct you to do so.

However, | will review with you sonme of the

contentions - - | will reviewwth you sone of the
contentions of the parties in this case, in order

e N.T., January 11, 2006, at 92-102

18 N.T., January 11, 2006, at 67
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to give you a context in which to better
understand the principles of |aw, which nust guide
you in your deliberations, and in which I wll

i nstruct you.

| do not intend to sunmmarize all of the
contentions and counter-contentions of the
parties, but only sone of the contentions of each
party. Tinme will not permit nme to discuss in
detail each and every mmjor and m nor contention

of the parties in this case. |If | do not cover
sonme of the contentions, that does not nean that

t hose contentions are uninportant. It is your
duty to recall, as best you can, all of the
contentions and adm ssi bl e evi dence whi ch has been
presented, and | instruct you to do so.

| f your recollection of any of the
contentions of the parties, or any portions of the
evidence differs with my sunmary, disregard what |
have said, and rely upon your own nenory of those
contentions and that evidence, not m ne.

* * %
Finally, in summarizing the contentions
of the parties, | amnot attenpting to indicate,

by inference or otherw se, which contentions to
accept or reject, which evidence to believe or

di sbel i eve, or what verdict to render.

Det erm ni ng each of those things is your function,
not mne, and you would be m staken if you felt |
were indicating any preference in those regards.

It is unclear fromthe defendant’s nmenorandum what form

relief he seeks. In particular, his argunent is in a section

that is separate fromthe sections on the weight of the evidence,

i nsufficiency of the evidence, and judgnent of acquittal; and it

does not state what relief is requested.

Additionally, a court’s charge to the jury is not

reviewed on an instruction-by-instruction basis. Instead, the

19 N.T., January 11, 2006, at 92-93.
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“charge, taken as a whole and viewed in the light of the
evidence, fairly and adequately submts the issues in the case to

the jury.” United States v. Fischbach and More, Inc.,

750 F.2d 1183, 1195 (3d Cr. 1984)(quoting Ayoub v. Spencer,

550 F.2d 164, 167 (3d Cr. 1977)). The jury charge in this
case conports with that standard.

Here, pursuant to Federal Rule of Crimnal Procedure
30(d), the court gave defendant Grant an opportunity to object to
the jury instructions out of the jury's hearing imedi ately after
the jury charge and before the jury began to deliberate.?
Def ense Counsel, while at sidebar, objected on these grounds.

More specifically, defense counsel argued that the
court’s summary of contentions “tends to bol ster the position of
the Governnent, and unfairly highlights the allegations agai nst
our clients, wth particularity.” The court then overrul ed
def endant’s objection and stated our reasons on the record.? W
i ncorporate those reasons here.

As part of that articulation, we stated that our
summary of the contentions of the parties did not prejudice

either party; but if it did, any prejudice woul d have been

mtigated by
the nunerous disclainmers | made [to the jury when
| told themthat“]when I’ m discussing the
20 N.T., January 11, 2006, at 157.
21 N.T., January 11, 2006, at 160-164.
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contentions of the parties with you, I am not
intending to indicate ny view, in any fashion, as
to how you shoul d decide this case or come out on
any particular question. Indeed, if your
recollection is different fromwhat | say,

di sregard ny sumary, and rely on your own

recol l ections.["]?%

We concl ude that when taken in its entirety, the charge
to the jury was fair and accurate. Therefore, we concl ude that
we did not abuse our discretion or unfairly prejudice defendant
Grant. Mreover, the interests of justice do not require that
def endant Grant receive a new trial because we do not believe

that an innocent person has been convi cted.

CONCLUSI ON

For all the foregoing reasons, we deny defendant

Grant’s Motion for New Trial and Judgnment of Acquittal

22 N.T., January 11, 2006, at 163.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) Crimnal Action
) No. 04-CR-00749-01
VS. )
)
ROGEL GRANT, )
al so known as “Bradl ey”, )
)
Def endant )
ORDER

NOW this 19th day of Septenber, 2006, upon
consi deration of defendant’s Mdtion for New Trial and Judgnent of
Acquittal, which notion was filed on January 23, 2006; upon
consi deration of the Governnent’s Response to Defendant’s Mdtion
for New Trial and Judgnent of Acquittal, which response was filed
on January 27, 2006; upon consideration of the briefs of the
parties; after oral argument held before the undersigned on Apri
28, 2006; and for the reasons expressed in the acconpanying
Menor andum

IT 1S ORDERED that defendant’s Mtion for New Trial and
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Judgnent of Acquittal is denied.
BY THE COURT:

[ s/ Janes Knoll Gardner
Janes Knol |l Gardner
United States District Judge
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