IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOON ASSOCI ATES, INC., d/b/a : CVIL ACTION
TROCADERO THEATRE )

vs. . NO. 05-CV- 6621

HOUSE OF BLUES TOURS AND
TALENT, | NC
VS.

JOANNA PANG, | ndividually,
JOON ASSOCI ATES, INC., d/b/a
TROCADERO THEATRE

JOON ASSOCI ATES, INC., d/b/a : CVIL ACTION
TROCADERO THEATRE )

vs. . NO. 06- 1632

HOUSE OF BLUES TOURS AND
TALENT, INC., KEVIN MORROW
M CHAEL ETZI ONI, GREGORY
TRQAQJAN, JOSEPH KACZOROWSKI
LI AM THORNTON

MVEMORANDUM AND ORDER

JOYNER, J. Sept enber 18, 2006

This breach of contract action is presently before the Court
on Motion of the Defendants, House of Blues Tours and Tal ent,
Inc. (“HOB”), Kevin Morrow, M chael Etzioni, Gegory Trojan,
Joseph Kaczorowski and Liam Thornton for Entry of a Protective
Order Regarding Confidentiality. For the reasons which follow,

the notion is GRANTED



Factual Backgr ound

This case arises out of an “Exclusive Booking Agreenent”
which Plaintiff Joon Associates (hereinafter the “Trocadero”)
entered into wth HOB on or about June 20, 2004. Under the terns
of that agreenent, the House of Blues had the exclusive rights to
| ocate, negotiate and book professional entertainers to perform
at the Trocadero Theatre and to assist the Trocadero in the
procurenent of sponsorships and marketing in exchange for which
the Trocadero woul d provide the venue and all of the services
needed for operations, including providing vending, security and
mai nt enance services and maintaining the liquor license. The
parties were to split the profits, losses and liabilities 50/50.
Over the Spring and into the Summer of 2005, the parties were in
negoti ati ons over the sale of the Trocadero to HOB. However, on
Sept enber 20, 2005, the Trocadero ceased all negotiations and,
inretaliation, HOB failed to pay nore than $102, 000 in service,
artist and advertising fees which it owed to the Trocadero.
Plaintiffs thereafter brought these two | awsuits agai nst HOB and
its individual enployees Mrrow, Etzioni, Trojan, Kaczorowski and
Thornton for breach of contract and for declaratory judgnent that
HOB has materially defaul ted under the Agreenent, thereby

entitling Plaintiffs to termnate the contract.® |In response,

1 By stipulated consent order dated June 22, 2006, the two cases were

consol i dated for purposes of pre-trial discovery and trial
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HOB filed an Answer denying that it had breached the Excl usive
Booki ng Agreenent and counter-claimng against Plaintiffs for
breach of contract, conversion and tortious interference with
prospective contractual relations.

By way of the notion now before us, Defendants seek the
entry of a protective/confidentiality order to protect what they
allege is their confidential information. Under the terns of
this requested order, a distinction is nade between materials
designated “confidential information” and that given the
designation “confidential information-outside counsel only.”

Def endants seek to designate the follow ng four categories of
information as ordinary “confidential information” which would
grant the plaintiffs and their attorneys conplete access to this
i nformation but they could not disclose it to third parties:

1. The final and drafts of a Summary Term Sheet entered

into between House of Blues and a Third Party, Northwest

Arch LLC, which sets forth basic terns of a proposed | ong

term|ease of the Trocadero Theatre;

2. A House of Bl ues-conm ssioned prelimnary architectural

eval uation regarding the suitability for and viability of

the Trocadero Theatre as a House of Bl ues-operated

entertai nment venue;

3. Drafts and proposed terns of a proposed |ong-terml ease

of the Trocadero Theatre prepared by and negoti ated between

counsel for House of Blues and Northwest Arch LLC, and

4. Financial information regarding the Trocadero Theatre.

Def endants seek to designate the follow ng information as

“confidential information-outside counsel only,” thereby limting



its exposure only to Plaintiffs’ counsel and precluding its being
made available to the plaintiffs thensel ves:
1. Final Summary Term Sheets entered into between House of
Bl ues and the owner of the Packard and Metal Supply
bui | di ngs, possible substitute venues for the Trocadero
Theatr e;
2. House of Blues’ internal strategic business plan,
rel ated anal yses and internal financial projections for its
j oi nt Packard Buil di ng/ Trocadero Theatre strategi c busi ness
pl an;
3. House of Blues’ conprehensive Phil adel phia Board
Approval Package, which includes anong ot her things, the
information listed in category 2 above and whi ch was
presented to the House of Blues Board of Directors in
preparation for House of Blues entering the Phil adel phia
mar ket ; and
(4) Internal House of Blues e-mail comunications regarding
the status of negotiations with the owner of the Packard
Buil ding and the potential ternms governing a proposed |ong-
term | ease of the sane.
Def endants assert that the total nunber of docunents which it
seeks to designate as “confidential information-outside counsel
only” is less than ten. Plaintiffs apparently do not oppose the
Def endants’ proposed designation of the first four categories of
information as “confidential information” such that that
i nformati on cannot be disclosed to third parties outside of this
litigation. Rather, it is to the proposed designation of the
second four categories of information as “confidenti al
i nformati on-outside counsel only” that Plaintiffs object.

Di scussi on

The matter of protective orders generally is addressed in



Rul e 26(c) of the Federal Rules of Civil Procedure.

Speci fi cal

Upon

ly, that Rule states, in relevant part:

notion by a party or by the person from whom di scovery

is sought,... and for good cause shown, the court in which
the action is pending ... may nake any order which justice

r equi

res to protect a party or person from annoyance,

enbarrassnent, oppression, or undue burden or expense,
i ncl udi ng one or nore of the follow ng:

Thus,

materi al s

(1) that the disclosure or discovery not be had;

(2) that the disclosure or discovery may be had only on
specified ternms and conditions, including a designation
of the time or place;

(3) that the discovery may be had only by a method of
di scovery other than that selected by the party seeking
di scovery;

(4) that certain matters not be inquired into, or that
the scope of the disclosure or discovery be limted to
certain matters;

(5) that discovery be conducted with no one present
except persons designated by the court;

(6) that a deposition, after being seal ed, be opened
only by order of the court;

(7) that a trade secret or other confidential research
devel opnment, or commercial information not be reveal ed
or be revealed only in a designated way; and

(8) that the parties sinmultaneously file specified

docunents or information enclosed in seal ed envel opes
to be opened as directed by the court.

a party seeking a protective order over discovery

must denonstrate that “good cause” exists for the

protection of that material. dennmede Trust Co. v. Thonpson, 56

F. 3d 476,

483 (3d Cir. 1995). *“CGood cause is established on a



showi ng that disclosure wll work a clearly defined and serious
injury to the party seeking closure. The injury nust be shown

with specificity.” Pansy v. Borough of Stroudsburg, 23 F.3d

772, 786 (3d Cr. 1994), quoting Publicker Industries, Inc. v.

Cohen, 733 F.2d 1059, 1071 (3d Cr. 1984) “Broad all egations of
harm unsubstanti ated by specific exanples or articul ated
reasoni ng,” do not support a good cause showing. 1d., quoting

Cpollone v. Liggett Goup, Inc., 785 F.2d 1108, 1121 (3d Gr.

1986), cert. denied, 484 U S. 976, 108 S.Ct. 487, 98 L. Ed.2d 485
(1987). The burden of justifying the confidentiality of each and
every docunent sought to be covered by a protective order remains

on the party seeking the order. Pansy, 23 F.3d at 786-787,

citing Gpollone, 785 F.2d at 1122. See Also, Merit Industries
v. Feuer, 201 F.R D. 382, 384-385 (E.D.Pa. 2001).
In determ ning whether there is good cause, the courts nust

bal ance the interests of the public and the parties. Shingara v.

Skiles, 420 F. 3d 301, 306 (3d Gr. 2005). Specifically,

“the court nust bal ance the requesting party’s need for
information against the injury that mght result if
uncontroll ed disclosure is conpelled. Wen the risk of harm
to the owner of a trade secret or confidential information
out wei ghs the need for discovery, disclosure (through

di scovery) cannot be conpelled, but this is an infrequent
result.”

Pansy, 23 F.3d at 787, citing Arthur R Mller, Confidentiality,
Protective Orders, and Public Access to the Courts, 105

Harv. L. Rev. 427, 433-435 (1991). As noted in Pansy, d ennede




and Shingara, all supra, the Third Crcuit has articul ated sone
seven factors which, though by no neans exhaustive, should be
considered in deciding whether to grant a protective order.
These are:

1) whether disclosure will violate any privacy interests;

2) whether the information is being sought for a legitimte
pur pose or for an inproper purpose;

3) whether disclosure of the information will cause a party
enbar rassnent ;

4) whether confidentiality is being sought over information
important to public health and safety;

5) whether the sharing of information anong litigants wll
pronote fairness and efficiency;

6) whether a party benefitting fromthe order of
confidentiality is a public entity or official; and

7) whether the case involves issues inportant to the public.

See Also, Inre Plastics Additives Antitrust Litigation, Cv. A

No. 03-2038, 2005 U.S. Dist. LEXIS 23771 at *10 (E. D.Pa. Aug. 24,
2005) .

In this case, the defendants contend that the materials
whi ch they seek to designate as “confidential information-outside
counsel only” are highly sensitive, confidential and proprietary
and that allowing the plaintiffs thenselves to view it could be
particularly harnful given that the inpetus behind this
litigation was the term nation of negotiations for the sale of
the Trocadero Theatre to HOB and that the parties are now direct

conpetitors. We agree that the informati on which HOB seeks to

7



protect appears by its very nature to be proprietary and
confidential and that its disclosure to a direct conpetitor could
prove very damagi ng were that conpetitor to use the information
in furtherance of its own business. Indeed, the information at

i ssue concerns the defendants’ eval uations, negotiations, and
devel opment of a strategic business plan for entering the

Phi | adel phi a area market pl ace, securing an appropriate and/or
alternative venue(s) to the Trocadero at the Packard and Metal
Supply Buildings and its financial projections relative to such a
venture. It is difficult to conceive how this information m ght
be in the public interest or how any potential public interest
coul d be outwei ghed by the defendants’ private interest in
maintaining its confidentiality.

As the defendants have sufficiently established that the
information at issue is confidential, the burden shifts to the
plaintiffs to denonstrate that it is relevant and necessary to
their case so as to outweigh the harmdi sclosure could
potentially pose to the defendants. See, e.q., 8 Wight, MIller
& Marcus, Federal Practice and Procedure G vil 2d 82043, at 559
(2d ed. 1994). In opposition to Defendants’ notion, the
plaintiffs allege only that their ability to prosecute and/or
defend the clains at issue would be hanpered because their
counsel does not have an extensive background in or famliarity

with the entertainment industry, in contrast to Defendants’ in-



house counsel. Plaintiffs thus do not articulate how this
information is relevant to this litigation or why they require it
to make out their case or defend thensel ves agai nst the
defendants’ counter-clains. Again, the clainms in this action
arise out of the parties’ alleged respective breaches of the

Excl usi ve Booki ng Agreenent between them —we are hard-pressed to
di scern how t he defendants’ narket research, business plan and
negoti ations with another potential |landlord is necessary for the
plaintiffs to prosecute or defend this action. W therefore find
that the defendants have made a showing sufficient to justify the
entry of the protective order sought.

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOON ASSOCI ATES, INC., d/b/a : CVIL ACTION
TROCADERO THEATRE )

vs. . NO. 05-CV- 6621

HOUSE OF BLUES TOURS AND
TALENT, | NC
VS.

JOANNA PANG, | ndividually,
JOON ASSOCI ATES, INC., d/b/a
TROCADERO THEATRE

JOON ASSOCI ATES, INC., d/b/a : CVIL ACTION
TROCADERO THEATRE )

vs. . NO. 06- 1632
HOUSE OF BLUES TOURS AND
TALENT, INC.. KEVIN MORROW
M CHAEL ETZI ONI, GREGORY

TRQAQJAN, JOSEPH KACZOROWSKI
LI AM THORNTON

ORDER

AND NOW this 18t h day of Septenber, 2006, upon
consi deration of the Mtion of House of Blues Tours and Tal ent,
Inc., Kevin Morrow, M chael Etzioni, Gegory Trojan, Joseph
Kaczorowski and Liam Thornton for Entry of a Protective O der
Regarding Confidentiality and Plaintiffs’ Response thereto, it is
hereby ORDERED that the Mdtion is GRANTED and the parties are
DI RECTED to execute as a Stipulated Protected Order the form of
order proposed by Defendants as an exhibit to the within notion
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and that Order shall govern the production of and use by the

parties of all discovery materials in this consolidated action.

BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER,
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