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Before the Court is defendant University of
Pennsyl vania’ s notion for summary judgnment in this enpl oynent
di scrimnation claim(doc. no. 23). For the reasons set forth
bel ow, the notion for summary judgnent will be granted.
I . BACKGROUND

Plaintiff, Fred Smth, an African-Anerican nmale, brings
this enpl oynment discrimnation claimagainst his forner enployer,
the University of Pennsylvania, under Title VII of the Gvil
Rights Act of 1964, 42 U S.C. 8 2000e et seq. Plaintiff started
wor ki ng at the University of Pennsylvania s Faculty Club in 1992.
On May 30, 1995, however, plaintiff sustained a work-rel ated
injury that kept himout of work for over eight years.

In July 1995, plaintiff filed an enpl oynent
di scrim nati on charge agai nst defendant with the Equal Enpl oynent

Qpportunity Conmi ssion (“EEOC’). That charge was settled after



plaintiff brought a civil action against defendant.?

Plaintiff also filed a separate workers’ conpensation
claimand col |l ected workers’ conpensation until March of 2003,
when the parties settled that claim The witten settl enent
agreenent did not address whether plaintiff would be reinstated
as an enpl oyee at the University of Pennsylvania. However, after
def endant made the settlenent paynent to plaintiff, defendant
requested that plaintiff voluntarily sign a resignation form
Plaintiff refused to sign the form

On Septenber 11, 2003, plaintiff’s doctor cleared
Plaintiff for full-time enploynment subject to certain
restrictions.? Four days later, on Septenber 15, 2003, plaintiff
sought to return to his forner enploynent wth defendant.
According to plaintiff, he net twice with Dennis Deegan, the
Manager of Labor Relations at the University of Pennsylvania, who
at first told plaintiff that “he’ll see what he can do,” but then

later informed plaintiff that he was “trying hard to find

! Al though it forns part of the basis of his current

claim plaintiff has provided no additional information about the
1995 discrimnation claim At his deposition, plaintiff state
that he was “not permtted to say anything about that.”

2 Plaintiff’s doctor, John J. Bowden, Jr., D.O, P.C.,
wote in an undated letter that plaintiff was “released to return
to full duty with restrictions” that included refraining “from
any prolonged sitting, standing, no pushing, and no pulling and
prol onged wal king. No lifting over 15 pounds.”
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[plaintiff] sonmething but he couldn’t.”® Pl.’s Dep. at 37-40.
Plaintiff concedes that, at some point, M. Deegan informed him
that the Faculty Club was closed in 1999. 1d. At 158-59.

Def endant now states that at the time plaintiff sought
reinstatenent, it had in fact already closed the Faculty Cub in
August of 1999, at which tinme Hlton Hotels Corporation began to
operate the facility as the Inn at Penn. Defendant further
explains that when it closed the Faculty Cub, it discharged al
of the active full-tinme enployees who were working there but
provi ded themthe opportunity to apply for a vacant position at
either the University of Pennsylvania or at the new Inn at Penn.

After M. Deegan declined to reinstate plaintiff in
anot her position, plaintiff contacted Council man M chael Nutter,
who subsequently wote defendant inquiring as to the status of
plaintiff’s enploynent. Defendant responded to Council man Nutter
in aletter dated Novenber 10, 2003, stating that plaintiff was
“wel cone” to reapply for any position at the University of
Pennsyl vania for which he was qualified, as the Faculty C ub had
ceased operations in his eight-year absence. Plaintiff did not
reapply for another position because he believed he was al ready
an enpl oyee of defendant.

Nearly six nonths |ater, on May 20, 2004, plaintiff

3 Def endant asserts that M. Deegan deni es ever naking
such statenent but accepts as true plaintiff’s avernment to the
contrary for the purposes of summary judgnent. Def .’ s Statenent

of Facts at 2, n. 1.



filed a charge of discrimnation with the EEOC all eging that he
was denied reinstatenent to his forner position at the Faculty
Club by defendant in violation of Title VII| of the Cvil R ghts
Act and the Anericans with Disabilities Act. Plaintiff alleged
t hat defendant refused to allow plaintiff to return to work
because plaintiff had filed a prior successful EEOC charge and
di scrimnation |lawsuit agai nst defendant and because defendant
did not want to provide plaintiff wth an acconmodation for his
disability. Al though plaintiff signed the original EEOC char ge,
nearly three nonths |ater, on August 4, 2004, plaintiff sent a
letter to the EEOC to anmend his EEOC charge to include a cl ai mof
di scrim nation based on race, alleging that the EEOCC had
m stakenly not included that claimin his initial conplaint. On
Novenber 30, 2004, the EECC issued a right-to-sue letter

On February 4, 2005, plaintiff filed the instant action
asserting two Title VII clainms: (1) a claimof race
discrimnation, and (2) a claimof retaliation for engaging in a

protected activity.® After a protracted period of discovery,?®

4 Plaintiff’s conplaint does not allege discrimnation

under the Anericans with Disabilities Act, although that
al l egation was included in his EECC charge filed May 20, 2004.
> Plaintiff has prol onged the adjudication of defendant’s
nmotion for summary judgnment by filing several successive notions
to conpel discovery and two notions for a continuance under Rul e
56(f). The Court granted the plaintiff’s first notion to conpel
and notion for a continuance pursuant to Rule 56(f), and denied
plaintiff’s remaining two notions to conpel and its second notion
for a continuance under Rule 56(f) to permt further discovery.
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defendant’s notion for sunmary judgnent is now ripe for
consi derati on.

1. DI SCUSSI ON

A Standard for Summary Judgnent.

A court may grant summary judgnent only when “the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of |aw”
Fed. R Cv. P. 56(c). Afact is “material” only if its
exi stence or non-exi stence would affect the outconme of the suit

under governing |law. Anderson v. Liberty Lobby, Inc., 477 U S

242, 249 (1986). An issue of fact is “genuine” only when there
is sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the exi stence of that
fact. 1d. In determ ning whether there exist genuine issues of

material fact, all inferences must be drawn, and all doubts nust

be resolved, in favor of the non-noving party. Coregis Ins. Co.

v. Baratta & Fenerty, Ltd., 264 F.3d 302, 305-06 (3d CGr. 2001)

(citing Anderson, 477 U.S. at 248).
Al t hough the noving party bears the burden of
denonstrating the absence of a genuine issue of material fact,

where the non-noving party is the plaintiff, who bears the burden




of proof at trial, that party nust present affirmative evi dence
sufficient to establish the existence of each element of his

case. Coregis, 264 F.3d at 306 (citing Celotex Corp. v. Catrett,

477 U.S. 317, 323 (1986)). Accordingly, the plaintiff cannot
rely on unsupported assertions, speculation or conclusory
allegations to avoid the entry of summary judgnent, see Cel ot ex,
477 U. S. at 324, but rather, he “nmust go beyond the pl eadi ngs and
provi de sonme evidence that would show that there exists a genuine

issue for trial.” Jones v. UP.S., 214 F.3d 402, 407 (3d Cr

2000) .

B. The McDonnel | Dougl as Par adi gm

In McDonnell Douglas Corp. v. Green, the Suprene Court

created a three-step schene for structuring the presentation of
evidence in discrimnatory treatnent cases under Title VIl of the
Cvil Rghts Act of 1964, 42 U S.C. 8 2000e-1 et seq. 411 U.S.

792 (1973). Under the McDonnell Douglas schene, the plaintiff

first nust “produce evidence that is sufficient to convince a
reasonabl e factfinder to find all of the elenents of a prim

facie case.” Keller v. Oix Credit Alliance, Inc., 130 F.3d

1101, 1108 (3d Cr. 1997) (quoting St. Mary's Honor Center v.

H cks, 509 U. S. 502, 506 (1993)).
If the plaintiff succeeds in satisfying a prim facie
case, the burden of production shifts to the enployer to

"articulate sone legitimte, nondiscrimnatory reason for the



enpl oyee's rejection.” MDonnell Douglas, 411 U. S. at 802. Once

the enpl oyer neets this relatively light burden by articulating a
|l egitimate reason for the unfavorabl e enpl oynent decision, the
burden rebounds to the plaintiff, who nust then show by a

pr eponder ance of the evidence that the enployer’s explanation is
pretextual (thus neeting the plaintiff's burden of persuasion).

Fuentes v. Perskie, 32 F.3d 759, 763 (3d Cr. 1994).

At the summary judgnment stage, a plaintiff may “survive
summary judgnent ... by submtting evidence fromwhich a
factfinder could reasonably either (1) disbelieve the enployer's
articul ated reasons; or (2) believe that an invidious
discrimnatory reason was nore likely than not a notivating or
determ native cause of the enployer’s actions.” |d. at 764. As
the Third Circuit has expl ai ned:

To discredit the enployer’s proffered reason,
however, the plaintiff cannot sinply show that
t he enpl oyer’ s deci si on was wong or m st aken,
since the factual dispute at issue is whether
di scrimnatory aninus notivated the enpl oyer,
not whether the enployer is wse, shrewd,
prudent, or conpetent. Rather, the non-noving
plaintiff nust denonstrate such weaknesses,
i mpl ausibilities, I nconsi stenci es,
i ncoherenci es, or contradictions in the
enployer's proffered legitimte reasons for
its action that a reasonable factfinder could
rationally find them “unworthy of credence,”
and hence infer “that the enpl oyer did not act
for [the assert ed] non-di scri m natory
reasons.” Wile this standard places a
difficult burden on the plaintiff, “it arises
from an inherent tension between the goal of
all discrimnation law and our society's
coommitment to free decisionmking by the



private sector in economc affairs.”
Id. at 765 (internal citations omtted).

Finally, “[a]lthough internmedi ate evidentiary burdens
shift back and forth under this framework, the ultimte burden of
persuasion “remains at all tinmes with the plaintiff.” Reeves v.

Sanderson Plunbing Prods., Inc., 530 U S 133, 143 (2000)

(quoting Tex. Dep’'t of Comm Affairs v. Burdine, 450 U. S. 248,

253 (1981)).

C._ Plaintiff’s Retaliation C aim

Plaintiff alleges he was termnated in retaliation for
filing an EEOC charge in 1995. To establish a prima facie case
of retaliation, plaintiff nust show that: (1) he engaged in a
protected activity; (2) he was di scharged subsequent to or
cont enporaneously with that protected activity; and (3) there is

a causal link between the protected activity and his term nation.

Whodson v. Scott Paper Corp., 109 F.3d 913, 920 (3d Cr. 1997).

The McDonnell Dougl as paradigmapplies to a claimof retaliation.

Id.

Here, plaintiff’s proofs successfully establish only
two out of the three elenents of a prina facie case of
retaliation. Plaintiff engaged in a protected activity when he
filed an EECC charge in 1995 for a charge of raci al

discrimnation. Plaintiff also filed a |awsuit for enpl oynent



discrimnation that was |later settled by the parties. Moreover,

plaintiff was di scharged subsequent to his protected activity of
filing the EECC charge and civil lawsuit.® Therefore, the first

and second prima facie elenments of plaintiff's retaliation claim
are satisfied.

Plaintiff has not shown, however, the causal |ink
between his protected activity and his term nation which is
necessary to nmake out a prima facie case of retaliation. Over
ei ght years | apsed between plaintiff’s protected activity and his
al | eged adverse enploynent action (i.e., defendant’s failure to
reinstate enpl oynent, during which tinme plaintiff had no contact
wi th defendant regarding the status of his enploynent. Although
passage of time al one does not insulate the enployer from

liability, where enough tinme has passed to nake inprobabl e any

6 The parties disagree as to when precisely plaintiff

ceased to be under the enploy of defendant. Plaintiff alleges
that he renmai ned an enpl oyee until he attenpted to return to work
in Septenber 2003. He asserts that he first |earned that he was
di scharged through the letter of Novenber 25, 2003 in which

def endant wel conmed plaintiff to apply for another position.
Plaintiff argues that defendant inplicitly acknow edged that he
was still an enployee as |late as 2003 when, after it had settled
plaintiff’s workers’ conpensation claimand nade the settl enment
paynment to him defendant requested that plaintiff sign a form
stating his resignation fromenploynent. Defendant, on the other
hand, appears to contend that plaintiff should have | ong known
that he ceased to be an enpl oyee because his nedical benefits
were termnated in 1996 and he never contacted anyone whil e he
was on |leave to determne the status of his enploynent. Def.’s
Statenent of Facts at Y 17-18. Regardless of whether plaintiff
was di scharged in 1996 or 2003, however, it is undisputed that he
was di scharged sonetinme after he engaged in the protected
activity in 1995,



causal nexus between the protected activity and the alleged
retaliation, plaintiff nust be able to show that “the enpl oyer
engaged in a pattern of antagonismin the intervening period.”

Wodson, 109 F.3d at 920 (citing Robinson v. SEPTA, 982 F.2d 892,

894-895 (3d Cir. 1993)).

| n Robi nson, for exanple, the plaintiff filed a
grievance and claimin 1984 under the Pennsylvania Human
Rel ations Act (“PHRA’) alleging race discrimnation; alnost two
years later, he was termnated fromhis position. 982 F.2d at
895. During that two-year intervening period, however, there was
evi dence of a pattern of harassment consisting of plaintiff’s
supervisors “repeatedly disciplining himfor mnor matters,
m scal cul ating his points for absences fromwork, and generally
trying to provoke Robinson into insubordination.” 1d. The trial
judge entered judgnent in favor of plaintiff and def endant
appealed. 1d. On appeal, the Third Crcuit found that the
“series of events” that occurred after plaintiff filed his PHRA
conplaint were sufficient to show that his PHRA conpl ai nt was
“causally linked to his term nation” two years later. 1d. The
Third Crcuit Court of Appeals affirmed judgnment for the
plaintiff, but cautioned that “[t]he tenporal proximty noted in
other cases ... is mssing here and we m ght be hard pressed to
uphold the trial judge's finding were it not for the intervening

pattern of antagonismthat [defendant] denonstrated.” |[d.
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I n Wbodson, the court simlarly found a “pattern of
ant agoni sni between the protected activity and termnation to
serve as a causal link in support of retaliation. The pattern

i ncl uded:

Scott’s ‘setting Whodson up to fail’ by hiring
him as a product system |eader in the poorly
perform ng napkin division and then refusing
to provide him wth adequate resources;
Scott’'s failure to respond appropriately to
racist graffiti in its plant; and Scott’s
termnation of Wodson pursuant to a ‘shami
ranki ng process performed by individuals who
were not famliar with his enploynent record,
but only with his charges of discrimnation.

109 F. 3d at 921. Although the plaintiff in Wodson had filed his
adm ni strative conplaints in February 1990 and was term nated in
1992, the “pattern of antagonisni descri bed above supported the

causal link required in a retaliation case where a close tenpora

proximty is lacking. 1d.

Here, to the contrary, plaintiff has not only offered
no evidence that he was subject to a “pattern of antagonisni
during the eight years between 1995 and 2003, but he has failed
to show any antagonismat all. At nost, plaintiff cites the
di spute over his worker’s conpensation claimas evidence of

retaliation against him’ However, a single dispute with an

! The only reference to any all eged harassnent from

plaintiff’s worker’s conpensation claimis contained in
plaintiff’s response to defendant’s statenent of facts:

Penn vi gorously contested ny workers’

11



enpl oyer regarding a workers’ conpensation claimover an eight-
year period does not anpbunt to a the “pattern of antagonisni

present in Robinson or Wwodson. Plaintiff has thus failed to

denonstrate a causal |ink between his EEOC claimand his

subsequent term nati on.

Even if plaintiff was able to make out a prima facie
case of retaliation, however, defendant has articul ated a
legitimate, non-discrimnatory reason for termnating plaintiff
whi ch plaintiff has not discredited as nere pretext. To the
contrary, defendant points out that while plaintiff was disabl ed
it closed the entire Faculty Cub and elimnated all of the
positions at the Faculty Cub, including plaintiff’s position.
Moreover, the fact that plaintiff was out on disability when
defendant elimnated all the positions at the Faculty O ub does
not warrant his receiving special treatnment over and above the
treatnent that all other Faculty C ub enpl oyees received when

defendant term nated their positions. See In re Carnegie Center

conpensati on cl ai m by, anong ot her things,
requiring me (1) to undergo four IME s, (2)
to get a lawer to obtain the nmany favorable
rulings fromworkers’ conpensation judges
that were necessary to force Penn to continue
to pay workers’ conpensation benefits to ne,
and (3) to undergo | engthy and hard
negotiations to finally reach a settlenent of
my workers’ conpensation claim

See Pl.’s Ans. to Def.’'s Statenent of Facts at { 33.
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Associates, 129 F.3d 290 (3d Cr. 1997 (where defendant
elimnated a nunber of positions, including plaintiff’'s while she
was on maternity | eave, defendant’s assertion that economc

consi derations necessitated a reduction in force constituted a
legitimate, non-discrimnatory reason for term nating

plaintiff).3

Based on the uncontested facts, the Court concl udes
that plaintiff has failed to provide sufficient evidence from
which a fact finder could reasonably disbelieve defendant’s
stated reasons for termnating himor find that defendant was
nmore likely than not notivated by retaliatory aninus. Fuentes,
32 F.3d at 765. Thus, sunmary judgnent is appropriate on

plaintiff’s retaliation claim

8 Def endant cites cases holding that a “reduction in

force” can be a legitimte, non-discrimnatory reason to

di scharge an enployee. Neither party has previously argued that
closing the Faculty Club constituted a “reduction in force,” as
defined in the Third Crcuit, and therefore the Court need not
address whether plaintiff has made a prinma facie case for such a
claim This is not the kind of case where an enpl oyer has laid
of f a group of enployees who are part of a protected class while
retaining others, based on a rating systemthat uses subjective
criteria. See, e.q., Tomasso v. Boeing Co., 445 F.3d 702, 710
(3d Cr. 2006) (plaintiff created a genuine issue of materi al
fact as to whether “reduction in force” was a pretext to
defendant | aying himoff due to his age). However, even if this
were a reduction in force case, plaintiff could not nake out a
prima facie case as he has not shown that when he was term nated
“persons outside of the protected class were retained.”
Arnbuster v. Unisys Corp., 32 F.3d 768, 777 (3d Cir. 1994).
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D. Plaintiff’s daimof Race Discrimnation.

1. Exhausti on

As a threshold matter, defendant argues that
plaintiff’s claimof race discrimnation is time-barred because
plaintiff failed to file his anmended claimw thin three hundred

days after the alleged unlawful enploynent practice occurred.

A charge of discrimnation filed with a state agency
must be “filed by or on behalf of the person aggrieved within
three hundred days after the alleged unl awful enpl oynent practice
occurred.” 42 U S.C. 8 2000e-5(e)(1). The Third Grcuit has
hel d that federal courts will only entertain a discrimnation
claimthat was not expressly alleged to an adm ni strative agency
if "the acts alleged in the subsequent Title VII suit are fairly
wi thin the scope of the prior EEOC charge, or the investigation

arising therefrom Witers v. Parsons, 729 F.2d 233, 237 (3d

Cr. 1984) (where plaintiff filed a Title VIl suit for
retaliation, and earlier EEOCC charge also alleged retaliation
the court determned that the Title VIl allegations were fairly

wi thin the scope of the EEOC charge).

In this case, plaintiff filed his charge with the EEOC
on May 20, 2004. On August 5, 2004, plaintiff sent a letter to
the EEOC stating that his charge was “inconplete and witten in
such a way that it is subject to several inaccurate

interpretations.” See Aug. 5, 2004 Letter to EECC (Def.’s

14



Statenent of Facts at Ex G. Plaintiff attached to the letter an
“amended Charge of Discrimnation,” that included the new

all egations of race discrimnation. |d. Plaintiff clainms that
“the person who wote up ny Charge ... nust not have understood
what | was saying,” because he included all egations of race

discrimnation in his initial EEOC charge. 1d.

In his May 20, 2004 EECC charge, plaintiff lists the
date the discrimnation took place as Septenber 15, 2003. EECC
Form5 (Def.’s Statenent of Facts at Ex F). In his “anmended
Charge,” plaintiff states “[r]espondent’s racial discrimnation
agai nst ne started when respondent hired nme in or around 1991 or
1992. The nost recent act of discrimnation took place on or
about Septenber 15, 2003.” Aug. 5, 2004 Letter to EEOC (Def.’s
Statenent of Facts at Ex G. By either account, the three-
hundr ed-day period within which the charge had to be fil ed began

to run on Septenber 15, 2003 and | apsed on July 12, 2004.

Here, defendant argues that plaintiff’s race
discrimnation claimis not fairly within the scope of his EECC
claim and that plaintiff’s attenpt to anmend his EEOC cl ai m on
August 5, 2004 was barred under the 300-day statute of
[imtations, which expired on July 12, 2004. Defendant cites in

support of its argunent the case of Antol v. Perry, 82 F.3d 1291,

1295-96 (3d Gr. 1996). In that case, the Third G rcuit applied

Waiters to find plaintiff’s claimof gender discrimnation barred

15



because it was not fairly within the scope of his initial EECC
claimthat based on disability discrimnation. 1d. at 1296.
(“The [EEOC] investigation focused, quite properly we think, on
the gravanen of Antol’s conplaint--disability discrimnation
Nei t her the EECC nor the agency were put on notice of a gender

discrimnation claim?”)

Plaintiff’s original May 20, 2004 EECC charge did not
i nclude an allegation of race discrimnation. Plaintiff has
attenpted to cure this deficiency by alleging that the EECC bears
full responsibility for |eaving out his claimof race
di scrimnation and pointing out that he filed an “anended Charge”

that included such a claim

Plaintiff cannot absolve hinself of responsibility so
easily. Plaintiff attested as to the accuracy of the original
EECC charge when he signed it on May 20, 2004.° He has not
expl ai ned why he did not correct the EECC charge on May 20, 2004
when he signed the typed form nor does he explain the reason for
his three-nmonth delay in amending his charge to include a claim
of race discrimnation. Nor has plaintiff shown how his race
discrimnation claimis reasonably related to or fairly within

the scope of his disability and retaliation claimns.

9 Above the signature bl ock where plaintiff signed his

name on the EEOC charge on May 20, 2004 appears the follow ng
| anguage: “1 decl are under penalty of oath that the above is true
and correct.”
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Under the circunstances, plaintiff’'s attenpt to anmend
hi s EEOCC charge on August 5, 2004 was beyond the statutory tine
provided by 42 U S.C. 8§ 2000e-5(e)(1) and does not justify this
Court allowing himto bring such a claimnow H's failure to
all ege race discrimnation in his original EEOCC charge bars his
ability to now bring a race discrimnation claimin this court.

See Waiters, 729 F.2d at 237; Antol, 82 F.3d at 1296.

2. Prima facie case

Even if plaintiff’s race discrimnation claimwas
tinmely, however, plaintiff has failed to nake out a prima facie
case of race discrimnation as required under the MDonnel
Dougl as paradigm Plaintiff nmust denonstrate that: (1) he is a
menber of a protected class; (2) he suffered an adverse
enpl oyment action; (3) he was qualified for the position; and (4)
ot her enpl oyees who are not nenbers of a protected class were
treated nore favorably or he was di scharged under circunstances
giving rise to an inference of unlawful discrimnation. Goosby

v. Johnson & Johnson Med., Inc., 228 F.3d 313, 318019 (3d G r

2000); Rotteveel v. Lockheed Martin Corp., No. 01-6969, 2003 U.S.

Dist. LEXIS 12329, at *19-20 (E.D. Pa. July 15, 2003).

Plaintiff has satisfied the first three elenments of his
prima facie case but fails once again to establish the | ast
elenment. Plaintiff is a nenber of a protected class, as

plaintiff is African-Anerican. He suffered an adverse enpl oynent
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action when he was not allowed to resune his enploynment with
defendant. Mreover, there has been no dispute over plaintiff’s
qualifications for his job at the Faculty Cub. Therefore, the
only issue before the Court with respect to plaintiff’s prim
facie claimof race discrimnation is whether other enployees who
are not African-Anmerican were treated differently or whether the
circunstances of plaintiff’s termnation give rise to an

i nference of discrimnation.

Plaintiff has not provided a scintilla of evidence that
ot her individuals who are not African-Anerican were treated
differently than plaintiff when defendant closed the Faculty
Cl ub. Defendant discharged all Faculty C ub enpl oyees and
required all of themto reapply for a position with defendant or
the Inn at Penn regardless of their race. Defendant treated
plaintiff the sane as other Faculty C ub enpl oyees. Even after
def endant provided plaintiff during discovery with a list of al
EECC and PHRC conpl aints filed by non-professional enployees
agai nst defendant dating back to January 1, 2000, plaintiff has
been unable to point to one enpl oyee outside of his protected
cl ass that defendant treated differently. Indeed, Plaintiff can
point to no evidence that plaintiff was di scharged under
circunstances giving rise to an inference of unlawful racial

di scri m nati on.

Finally, for the same reasons that plaintiff cannot
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establish that defendant’s legitimate, non-discrimnatory reason
for not returning himto work was a pretext for retaliation,
plaintiff cannot establish that this reason was a pretext for
raci al discrimnation. Defendant closed the Faculty Cub while
plaintiff was out on disability. Plaintiff did not reapply for a
position with defendant in 2003 after he was cleared by his

medi cal doctor to seek enpl oynent under certain conditions again.

See Pl."s Ans. to Def.’'s Statenment of Facts at | 14.

Based on the uncontested facts, the Court
concludes that plaintiff has failed to provide sufficient
evi dence fromwhich a fact finder could reasonably disbelieve
defendant’s stated reasons for termnating himor find that
def endant was nore |ikely than not notivated by raci al
di scrimnation. Fuentes, 32 F.3d at 765. Thus, summary judgnment

is appropriate on plaintiff’s racial discrimnation claim

I11. CONCLUSI ON

For the reasons set forth above, the notion for summary

judgnment will be granted.

An appropriate order will be entered.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRED SM TH : ClVIL ACTI ON
NO. 05-525
Pl aintiff,

UNI VERSI TY OF PENNSYLVANI A

Def endant .

ORDER

AND NOW this 15th day of Septenber, 2006, it is hereby
ORDERED t hat Defendant’s Mdtion for Summary Judgnment (doc. no.

23) is GRANTED.

| T IS FURTHER ORDERED t hat JUDGQVENT shall be entered in

favor of defendant and against plaintiff.

| T 1S FURTHER ORDERED t hat the case shall be marked

CLGOSED.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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