IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLIAM F. SHERLOCK, PATRICI A A : CIVIL ACTI ON
SHERL OCK :
04- 3438
V.

ROBERT HERDELI N, 44 FI NANCI AL
CORP.

VEMORANDUM AND ORDER

JOYNER, J. Septenber 11, 2006

Pendi ng before the Court is Plaintiffs’ Mtion for Leave to
Amend Amended Conplaint and to Extend Tinme of the Second Anmended
Scheduling Order (Doc. No. 35), and Defendant 44 Fi nanci al
Corporation’s (“44 Financial”) response thereto (Doc. No. 36).
For the reasons outlined below, Plaintiffs’ Mtion to Arend is
DENI ED and its Mdtion to Extend Tinme of the Second Anended
Scheduling Order is DENI ED as MOOT.

Backgr ound

Plaintiffs filed their initial Conplaint on July 21, 2004.
They filed an Anended Conpl ai nt on Cctober 6, 2004. On Decenber
1, 2004, this Court dism ssed Count IV of Plaintiffs’ Amended
Conmpl ai nt alleging violations of New Jersey’s Consuner Fraud Act
and Licensed Lenders Act, and common |aw fraud (Doc. No. 13).
Bot h def endants subsequently answered, and the deadline for
di scovery was set for April 20, 2005 (Doc. No. 20). Upon
Plaintiffs initiative, and agreenent by the parties, the

di scovery deadl i ne was stayed tw ce pending settl enent
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negoti ations. No settlenment agreenent was reached, and this
Court entered an Amended Scheduling Order on Novenber 15, 2005
setting a January 30, 2006 discovery deadline (Doc. No. 25). On
January 11, 2006, Plaintiffs changed attorneys and shortly
thereafter filed a Mdtion for Extension of Time to Conplete
Di scovery, which this Court granted. The deadline for discovery
was extended until March 31, 2006 (Doc. No. 34). On May 1, 2006,
one nonth after the deadline for conpleting discovery had passed,
Plaintiffs filed this notion to anend their Anended Conplaint to
include clainms of fraud, civil conspiracy and unjust enrichment
(and extend the discovery deadlines). See Menorandum of Law in
Support of Plaintiffs’ Mtion for Leave to Anmend Conplaint and to
Extend Tine of the Second Anended Scheduling Order (“Pl. Meno.”)
at 15, 21.

Di scussi on

1. Plaintiffs’ Mtion to Arend

Under Fed. R GCv. P. 15(a), a plaintiff is entitled to
anend her claim®“once as a matter of course at any tine before a
responsive pleading is served . . . [o]Jtherwise a party may anend
the party’'s pleading only by | eave of court or by witten consent
of the adverse party; and |eave shall be freely given when
justice so requires.” While Rule 15(a) provides that |eave to
anend should be "freely given,"” the Court has the “discretion to

deny this request if it is apparent fromthe record that (1) the



nmovi ng party has denonstrated undue del ay, bad faith, or repeated
failure to cure deficiencies by previous anmendnents, (2) the
anmendnent would be futile, or (3) the anmendnent woul d prejudice

the other party.” Lake v. Arnold, 232 F.3d 360, 373 (3d Cr

2000) (citing Foman v. Davis, 371 U S 178, 182 (U. S. 1962)).

The Court DENIES Plaintiffs’ Mtion to Arend. Plaintiffs
have not adequately justified their delay in bringing clains of
fraud and m srepresentation, civil conspiracy and unj ust
enrichnment. They had access to, or know edge of, all of the
docunent ati on necessary to bring these clains well|l before My
2006, if not at the time they filed their Amended Conpl aint.
Moreover, to allow these clains now, nore than two years after
this litigation began, woul d undoubtedly prejudi ce Def endants who
have conplied in a tinmely manner with each of the Plaintiffs’

di scovery requests.

Essentially, plaintiffs are seeking to anmend their conpl aint
to include clains that this Court has already dism ssed.
Plaintiffs either re-allege the sane facts as in their Amended
Conpl ai nt to support these clains or allege facts that were in
nost instances known to them but not included, at the tinme they
filed the October 2004 Anended Conplaint. Nevertheless,
Plaintiffs’ contend that they have only recently discovered the
necessary facts to fully appreciate and ascertain the true nature

of Defendants’ conduct. There is absolutely no support for this



position.

First, Count IV of Plaintiffs’ proposed Second Anended
Conpl aint (“2"™ Anmend. Conpl.”, Pl. Menb, Ex. A) is a verbatim
recitation of the Count that this Court already disnm ssed on
Decenber 1, 2004. Plaintiffs never filed a notion seeking
reconsi deration of that decision. In fact, when 44 Financi al
sought to question Plaintiff WIIliam Sherlock on the fraud claim
in March 2006, Plaintiffs’ new counsel, Debra Sherlock, objected
to the question because the fraud count had been di sm ssed. See
Def endant 44 Fi nanci al Corporation’ s Menorandum of Law in
Qpposition to Plaintiff’s [sic] Mdtion for Leave to Anend
Compl aint and to Extend Tinme of Second Anended Schedul i ng
Oder(“D. Meno.”) at 11-12. The Court dism ssed this claim
approxi mately twenty-one nonths ago, and Plaintiffs offer no
new y discovered facts to justify the Court reinstating it now.

Second, Plaintiffs’ allegations wth respect to Count V
(Fraud and M srepresentation), Count VI (G vil Conspiracy) and
Count VIl (Unjust Enrichnent) of the proposed 2" Anend. Conpl.
are based principally on facts and docunents that were known to
(or readily available to) the Plaintiffs at the time of the
filing of the Anmended Conplaint. Count V basically rehashes
Count 1V, although it contains somewhat nore detail ed factual
al l egations, nanely that the Truth-in-Lending Statenent and Good

Faith Estimate contain forgeries of Plaintiffs’ signatures and 44



Fi nanci al and Herdelin conspired to inflate the anmount of the
| oan by purchasi ng several bankruptcy judgnments agai nst
Plaintiffs for discounted sunms. Wiile this all nay be true, this

informati on was available at the tine Plaintiffs filed their

Amended Conplaint. |Indeed, Plaintiffs specifically reference in
t heir Amended Conpl aint the Truth-in-Lending Statenent and Good
Faith Estimate that purportedly contain their forged signatures.
See Anmended Conpl. 7. As for the assignments of the bankruptcy
judgnents in connection with Plaintiffs’ |oan transaction, it is
uncontested that Plaintiffs were responsible for reporting this
information to the Defendants. Conpare Pl. Meno. at 7 with D
Meno. at 11. Plaintiffs also had the docunentation in which
Herdelin all egedly made fal se and fraudul ent representations
about sone of the bankruptcy judgnents. Plaintiffs do not
identify any recently discovered facts that indicate Defendants
44 Financial and Herdelin conspired or acted in concert to
inflate the anobunts of any of the bankruptcy proceedings. In
other words, Plaintiffs had access to, or know edge of, all of
t he necessary docunentation that could have possibly supported
their clains of fraud and m srepresentation at the tinme they
filed their Amended Conpl aint.

This sanme analysis applies to Plaintiffs’ proposed civil
conspiracy claim (Count VI). Plaintiffs claimthat they did not

| earn about the purported conspiracy between 44 Financial and



Herdelin to inflate the amount of the Bridgeton Meat Judgnent
(“Bridgeton Judgnent”) until deposing each Defendant on March 30,
2006. See PI. Meno. at 17 (Further, [Plaintiffs’] Counsel | earned
for the first time at Defendants [sic] depositions . . . that
Defendants in a concerted plan increased the total anmount due
under the loan by inflating the anount[] of the Bridgeton Mat
Judgnent[.]”). This is sinply not true.

Plaintiffs do not cite any specific deposition testinony
that enlightened themas to the conspiracy between the
Def endants. Rather, Plaintiffs nmake general statenments that they
| earned of this conspiracy only as result of the depositions.
The Court has reviewed Defendants’ deposition testinony appended
to Plaintiffs” motion (Pl. Meno., Ex. H K V, Z and AA) and
concl udes that none of the testinony even touches upon the issue
of the Bridgeton Judgnent. But Plaintiffs do cite in their
nmoti on correspondence from May 2003 as evi dence that 44 Fi nanci al
and Herdelin were in concert to inflate the amount of the
Bridgeton Judgnent. See PI. Meno. at 7-8. Thus, Plaintiffs had
access to, or know edge of, all of the necessary docunents to
bring a civil conspiracy claimwell before May 2006, if not at
the tine they filed their Amended Conpl ai nt.

Finally, in Count VII Plaintiffs allege that Defendant
Herdelin unjustly benefitted fromhis purchase of the Bridgeton

Judgnent. Plaintiffs argue that they only determ ned this fact



as result of the Herdelin’s March 30, 2006 deposition. See Pl
Meno at 17. Plaintiffs cite docunents in their notion, however,
dated May 10, 2003 and June 2, 2003, as the sources for their
calculation. Therefore, again, Plaintiffs had access to all of
t he necessary docunentation to make this claimwel|l before My
2006.

Plaintiffs have failed to present any evi dence suggesting
that the discovery process provided themw th information w thout
whi ch they could not have brought the fraud, civil conspiracy and
unjust enrichnment clains they now seek to add. G ven the | ack of
justification for Plaintiffs’ delay in raising these clains, and
undeni abl e prejudice to Defendants to do so now, the Court DEN ES
Plaintiffs’ Mtion to Amend their Anmended Conpl ai nt.

2. Motion to Extend Tine of the Second Anended Scheduling O der

This Court ordered on Septenber 5, 2006 that all discovery

shal |l be conpleted by October 2, 2006. Therefore, Plaintiffs’

Motion to Extend Tinme of the Second Amended Scheduling Order is

DENI ED as MOOT. !

! To be clear: The Court shall not entertain any further
requests fromthe Plaintiffs to extend discovery in this case.
Plaintiffs represented to this Court in their January 17, 2006
Motion for Extension of Discovery Deadlines that they would “work
diligently to ensure that the discovery will be conpleted in a
timely manner.” Plaintiff’s [sic] Mdtion for Extension of
Di scovery Deadlines (“Pl. Jan. 17 Mdt. for Ext.”)(Doc. No. 20).
Yet between January 17, 2006 and March 31, 2006 (the second
anmended di scovery deadline), Plaintiffs neither requested a
singl e docunent fromthe Defendants nor issued any subpoenas for
the information outlined in their nmotion. Plaintiffs then waited
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Concl usi on

For the reasons set forth above, Plaintiffs' Mtion to Arend
is DENIED and its Mdtion to Extend Ti ne of the Second Anended

Schedul ing Order is DENI ED as MOOT

for a nonth after the March 31, 2006 deadli ne expired before
filing the present notion for another discovery extension.
Because Plaintiffs have failed to conduct discovery in a diligent
manner, or offer any justification for their claimthat the
information they seek was not previously discoverable, the Court
wll not extend the tinme for discovery beyond Cctober 2, 2006.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLIAM F. SHERLOCK, PATRICI A A : CIVIL ACTI ON
SHERL OCK :
04- 3438
V.

ROBERT HERDELI N, 44 FI NANCI AL
CORP.

ORDER

AND NOW this 11th day of Septenber, 2006, upon
consideration of Plaintiffs’ Mtion for Leave to Arend Amended
Compl aint and to Extend time of Second Anended Schedul ing Order
(Doc. No. 35), and Defendant 44 Financial Corporation’'s (“44
Fi nanci al”) response thereto (Doc. No. 36), it is hereby ORDERED
1. Plaintiffs’ Mtion for Leave to Anend the Amended Conpl ai nt
i s DENI ED.

2. This Court ordered on Septenber 5, 2006 that all discovery

is to be conpleted by October 2, 2006. Plaintiffs’ Mtion to

Extend Tine of the Second Anended Scheduling Order is therefore

DENI ED as MOOT.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




