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The United States has filed a conplaint against Neilson
M Carlin, pursuant to 26 U S.C. 8 7604, to enforce an Internal
Revenue Service (“IRS’) summons.

On Cctober 13, 2005, Carlin was served with an I RS
sumons i ssued pursuant to 26 U . S.C. 8§ 7602. It directed himto
testify before IRS officer Vawmsmn M Mise and to produce for
exam nation all docunents and records in his possession or
control reflecting the receipt of taxable inconme for the years
2000 through 2004. Carlin did not conply with the sumons. The
Governnent thereafter filed a conplaint to enforce. W issued an
O der to Show Cause, which Carlin answered on June 16, 2006. In
his answer, Carlin challenged the I RS sunmons on various grounds,
including allegations that the investigation and request for
informati on by the governnent served no |egitinmte purpose and
that the issuance of the sumons did not neet the procedural

requirenents in the Internal Revenue Code. Carlin also raised as



a defense his Fifth Anmendnent privil ege agai nst self-
i ncrimnation.

The Court schedul ed a Show Cause Hearing for July 24,
2006. At the hearing, Carlin again asserted his Fifth Amendnent
privilege and refused to produce any docunents sought by the
summons.  We continued the hearing until August 24, 2006 in part
to allow the parties to brief the constitutional issue.

By order dated July 25, 2006, we required Carlin to
conpile all docunents responsive to the IRS summons, to create a
| og describing each docunent he believed to be protected by the
Fifth Amendnent, and to produce to IRS officer Mise on August 22,
2006 all docunents he viewed as non-privileged. Carlin was al so
ordered to appear at a hearing before the court on August 24,
2006 with all privileged docunents and the associ ated | og.

At the August 24, 2006 hearing, IRS officer Mise
testified that the purpose of the sumobns was to investigate
Carlin’s delinquent tax liability. She stated that at that tine,
she had no intention of referring the matter to the Departnent of
Justice for crimnal prosecution and was not aware of any
referral or any other crimnal investigation of the matter.

In accordance with the July 25, 2006 order, Carlin
supplied the court with the privilege log for in canera review
and asserted the Fifth Amendnent privilege agai nst self-

incrimnation with respect to each docunent identified. A



t axpayer nust assert the privilege as to each question asked or
docunent requested and may not rest on a “bl anket assertion” of

the right against self-incrimnation. United States v.

Al | shouse, 622 F.2d 53, 56 (3d Gr. 1980). Carlin further agreed
to submt to the court for in canera inspection all the docunents
identified in the log so that the court could make a

determ nati on whet her he nust provide to the Governnent any or

all of the docunents in question.

The IRS, pursuant to 26 U S.C. §8 7602(a), is authorized
to sunmon persons or exam ne books, papers, records or other data
“[f]or the purpose of ascertaining the correctness of any return,
maki ng a return where none has been nade, determ ning the
liability of any person for any internal revenue tax or the
l[tability at law or in equity of any transferee or fiduciary of
any person in respect of any internal revenue tax, or collecting
such liability. . . .” The governnent nust establish a prim

facie case of the enforceability of the sumobns. United States

v. Powell, 379 U S 48. It nust showthat there is a legitinate
pur pose for the investigation, that the inquiry nmay be rel evant
to that purpose, that the I RS Conm ssi oner does not already have
the information requested and that the adm nistrative steps

outlined by the Code have been followed. United States v.

Rockwel | International, 897 F.2d 1255, 1262 (3rd Gr. 1990)

citing Powell 379 U.S. at 57-58. 1In this case, the governnent




has made the four show ngs necessary to nake out a prima facie
case of enforceability. First, the investigation's stated
purpose of determning Carlin's tax liability for the years 2000
through 2004 is prima facie legitimate under 26 U S.C. § 7602.
The testinony and docunents requested in the sumons regardi ng
the recei pt of taxable income by Carlin are certainly relevant to
the stated purpose of the IRS investigation. Oficer Mise has
additionally stated that the information sought by the sumons is
not already in the possession of the IRS and that al
adm ni strative steps required by the Internal Revenue Code for
i ssuance of a summons have been taken. Mise Decl. at 1Y 7-8.
Once the governnment has established its prima facie
case, the taxpayer has the burden of showing that the sumons is
not enforceable, a burden that has been characterized as a

“heavy” one. Pickel v. United States, 746 F.2d 176, 184-85 (3rd

Cr. 1984) (citations omtted). Carlin has challenged the
enforceability of the summons on several grounds. However, his
argunents that the summons was i ssued wi thout |egitinate purpose
and that it did not conply with all procedural regul ations
required by the Code are patently without nerit and require no
further discussion.

We therefore turn to Carlin’s contention that he is
excused fromconplying with the summons based on his Fifth

Amendnent privilege against self-incrimnation. The Fifth



Amendnent provides that “No person...shall be Conpelled in any
crimnal case to be a Wtness against hinself.” U S. Const.
amend. V. This privilege against self-incrimnation “can be
asserted in any proceeding, civil or crimnal, adm nistrative or

judicial, investigatory or adjudicatory.” Kastigar v. United

States, 406 U.S. 441, 444 (1972). The privilege “applies only
where a person is conpelled to make a Testinoni al Comruni cation

that is incrimnating.” FEisher v. United States, 425 U S. 391,

408 (1976). It is inportant to enphasize that the Fifth
Amendnent does not shield the content of docunents from
i nspection and use by the governnment unless the governnent has

conpell ed a person to create them United States v. Doe, 465

U S. 605, 610-612 (1984); see also United States v. Hubbell 530,

US 27, 35-6 (2000). Rather, the Fifth Anendnent is |imted to
protecting a person frombeing conpelled to testify or to produce
docunent s under circunstances where such production anbunts to a
testinmoni al communi cation. Fisher, 425 U. S. at 409-10. Mere
specul ati on about the potential for incrimnation is not
sufficient. The taxpayer nust nmake a showi ng that the

di sclosures will confront himw th a hazard of self-incrimnation
that is “real and appreciable, not nerely imagi nary and

unsubstantial.” Marchetti v. United States, 390 U S. 39, 48

(1968) .

The el enment of a “physical or noral” conpul sion on



Carlin, the person asserting the privilege, is clearly net.

Pennsyl vania v. Miniz, 496 U S. 582, 591 (1990) citing Holt v.

United States, 218 U. S. 245, 252-3 (1910). The summons, issued

by Vawn M Mise, a Revenue Oficer at the IRS, was directed to
Carlin personally. It required that he appear at a specified
date and tinme at the King of Prussia office of the IRSto testify
and produce certain docunents and records.

To the extent that Carlin was ordered to give oral
testinony, he was certainly being conpelled to nake a testinoni al

conmmuni cati on. Doe, 465 U. S. at 610-612; see al so Hubbell 530,

US at 35-6. The nore difficult issue is whether the docunents
and records Carlin was expected to produce also constitute
testinmoni al communi cations. The summons required that Carlin
produce “All docunents and records in [his] possession or control
reflecting the recei pt of taxable incone” for the cal endar years
2000 t hrough 2004. The list of requested docunents included sone
prepared by third-parties as well as sone prepared by Carlin
hi nmsel f.

“Il]n order to be testinonial, an accused’s
communi cation nust itself, explicitly or inplicitly, relate a

factual assertion or disclose information.” Doe v. United

States, 487 U. S. 201, 210 (1988). The Suprene Court has
expl ai ned that an act of document production can be a testinoni al

communi cation within the scope of the Fifth Anmendnent privil ege
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because “by produci ng docunents in conpliance with a subpoena,
the witness would admt that the papers existed, were in his
possession or control, and were authentic.” 1d. at 209, citing

United States v. Doe, 465 U. S. at 613; see also Fisher 425 U. S.

at 409-10.

Not all acts of production, however, fall under the
protection of the privilege. A taxpayer, for exanple, cannot
prohi bit the enforcenent of a sumons for his tax records in the
hands of his accountant or even his | awer (or, by |ogical
extension, other third parties) because it is not the taxpayer
who is being conpelled to produce them and therefore the
production is not the taxpayer’s own testinonial conmunication.

Fi sher, 425 U.S. at 409; see also Couch v. United States 409 U.S.

322 (1973). The taxpayer in that circunstance is not being asked
to admt the existence or possession of the docunents or to
authenticate them Fisher 425 U.S. at 409-10. Simlarly, a

t axpayer makes no testinonial conmunication when he produces
docunents in his own possession which were created by third-

parties. See United States v. Doe, 465 U . S. at 611 (citing

Fi sher, 425 U. S. at 409-10); accord United States v. G ppetti,

153 Fed. Appx. 865, 869 (3d GCr. 2005). This category of
docunent s includes bank statements and docunents required by the

government to be prepared, such as W2 reports. See United

States v. Burgess 1999 W. 46625 (E.D.Pa. 1999). W see no reason




why it would not also include receipts from postal noney orders,
whi ch are docunents created by the post office, the entity that

i ssued the noney orders. Such docunents are not prepared by the
t axpayer, and possession and production by the taxpayer does not
serve to authenticate them Fisher, 425 U S. at 409. Thus, to
the extent that the I'RS has summonsed docunents prepared by
third-parties, such as bank statenents and postal noney order
receipts, Carlin may not shield their production by invoking the
Fifth Anmendnent privil ege against self-incrimnation.

We turn now to the records in Carlin’s possession that
he may have generated hinself. The production of such docunents
is considered a testinonial communication if their production
woul d force the taxpayer to admt that they exist, that they are
in the possession or control of the taxpayer, or that they are

aut henti c. Doe v. United States, 487 U S. at 208. After an in

canera review, the Court finds that the production of any
docunents created by Carlin would constitute a testinoni al
communi cation. Their production would result in the taxpayer
maki ng each of the above adm ssions.

The final question regarding the availability of the
Fifth Anmendnent privilege with respect to the production of
docunents created by Carlin is whether the conpelled testinonial
communi cations at issue are also incrimnating. As the Suprene

Court explained in Marchetti, to invoke the Fifth Arendnent



privilege, the taxpayer nmust show that the disclosures wll
result in “real and appreciable, not nerely imagi nary and
unsubstantial, hazards of self-incrimnation.” 390 U S. at 48.
It cannot be disputed that tax investigations frequently lead to

crimnal prosecutions. See Mathis v. United States, 391 U S. 1,

4 (1968). WIlIlfully attenpting to evade a tax and wlfully
failing to file a tax return are federal crimes. 26 U S.C 8§
7201 and 7203. According to the governnment, Carlin has not filed
tax returns for the years 2000 through 2004. Al though the
government argues that it is proceeding civilly and that the I RS
has no intention of referring the matter to the Justice
Departnent for crimnal prosecution, it has not said that it wll
never proceed crimnally against Carlin in connection with the
tax years in question.! Significantly, the Governnment has not
offered himuse imunity for the act of production, as permtted

under 18 U. S.C. 88 6002 and 6003, and as upheld in Kastigar v.

United States. 406 U. S. 441.

Utimately, it is for the trial court to determ ne
whet her the asserted fear of self-incrimnation is legitimte by

| ooking at both “[the judge’s] personal perceptions of the

! The governnent additionally argues that the production of
t he docunents shoul d not be considered incrimnating because
Carlin has not been referred to the Justice Departnent for
prosecution. This argunent is inapposite, as once an IRS
i nvestigation has been referred to the Justice Departnent, no IRS
summons can be enforced. 26 U . S.C. 87602(d); United States v.
LaSal l e National Bank, 437 U. S. 298, 312.
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peculiarities of the case [as well as] by the facts in evidence.”

Hoffman v. U S., 341 U. S. 479, 487 (1951) (citation omtted).

Under the circunstances present here, the conpelled production of
docunents created by Carlin would create hazards of self-
incrimnation that are real and appreciable.

The governnent argues that there is a bright line rule
inthe Third Crcuit that a taxpayer nust produce any and al
docunents sought by an I RS sumons so |long as the matter has not
been referred to the Justice Departnment. It cites Pickel v.

United States for this proposition. 746 F.2d at 184. W

di sagree. The defendant in Pickel, unlike Carlin, had not raised
the privilege against self-incrimnation as a defense to the
enforcenent of the summons and the Court of Appeals had no
occasion to discuss it.

Carlin has properly asserted his Fifth Amendnent
privilege against self-incrimnation with respect to oral
testi mony sought by the IRS summons as well as with respect to
t he production of docunents that he hinself nay have prepared.
Absent the grant of statutory use immunity, Carlin does not have
to produce those records. On the other hand, as noted above,
Carlin may not successfully invoke a Fifth Arendnment privil ege
agai nst the production of docunents in his possession, such as
bank statenents and recei pts for noney orders, which were

prepared by third-parties.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA, et al. CIVIL ACTI ON
V. :
NEI LSON M CARLI N : NO. 06- 1906

ORDER

AND NOW this 11'" day of Septenber, 2006, for the reasons

set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the conplaint to enforce the October 13, 2005
| nternal Revenue Service sumons is GRANTED in part and DEN ED in
part; and

(2) defendant Nielson M Carlin shall produce to
Revenue O ficer Vawmn M Muse all docunents, such as bank
statenents and receipts for noney orders, responsive to the
Cct ober 13, 2005 I RS sunmons, which were prepared by parties

ot her than the defendant hinsel f.

BY THE COURT:

/s/ Harvey Bartle, 111

C J.



