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VEMORANDUM AND ORDER

McLaughlin, J. Sept enber 6, 2006

This civil action is a notion for reconsideration filed
pro se by a prisoner convicted of first degree nurder in state
court. The plaintiff seeks reconsideration of the June 2, 2003,
Order of this Court denying his petition for wit of habeas
corpus. The prior proceedings concerning the plaintiff’s prior
petition for habeas relief were docketed as a separate matter:

Bennett v. Varner, No. 03-3213.

Al t hough the plaintiff has sought to bring this notion
as one for reconsideration under Rule 60(b) of the Federal Rules
of Cvil Procedure, his claimmy still be required to neet the
restrictive procedural requirenents for a second or successive
habeas corpus petition set out in the Antiterrorismand Effective
Death Penalty Act of 1996 (the “AEDPA’), codified at 28 U S. C
§ 2244(b). A notion for reconsideration of a habeas order mnust
conply with the requirenents of the AEDPA if it presents the
types of clainms traditionally included in a habeas petition.

Gonzal ez v. Crosby, 545 U. S. 524, 125 S. C. 2641, 2647-48




(2005). dainms that are traditionally included in a habeas
petition and therefore subject to the restrictions of the AEDPA

i nclude those that seek to add a new ground for relief or that
try to attack the court’s previous resolution of a claimon the
merits. 1d. Cdains that are not typically included in a habeas
petition and therefore not subject to the AEDPA are those that
attack the procedural integrity of the federal habeas proceedi ngs
or contest a ruling that precluded relief on the nerits, such as
a denial for procedural default or on statute of |imtations
grounds. 1d.

Here, the plaintiff’s notion for reconsideration seeks
to raise a new claimbased on newy discovered evidence. H's
notion all eges he was deprived of his right to a fair jury trial
because of the Phil adel phia District Attorney’s Ofice’'s “pattern
and practice” of discrimnating against African-Anericans.

Motion at 4. In support, the plaintiff relies on what he
describes as “newly disclosed” notes froma 1990 training | ecture
to assistant district attorneys. Mdtion at 2.

This claimwas not included in the plaintiff’s original
habeas petition. As found in the Magistrate Judge’' s Report and
Recomrendati on, adopted by the Court in its Order of June 2,

2003, the plaintiff’s original petition raised five clains:
insufficient evidence to support the jury' s verdict; trial court

error in failing to find ineffective assistance of counsel for



failing to object to the adm ssion of a weapon into evidence;
prosecutorial conduct for making prejudicial statenments; trial
court error in admtting a co-conspirator’s inflanmatory
statenent; and trial court error in referring to the plaintiff as
a “getaway driver” and in inproperly charging the jury.

Magi strate’s Report and Recomendation at 4-5; see also Mdtion at
2-3 (describing the plaintiff’s clains in his habeas petition).
There are no allegations in the original habeas petition
concerning the alleged inproper striking of jurors on racial

gr ounds.

As the plaintiff here is seeking to use a notion for
reconsideration to raise a new claimbased on allegedly newy
di scovered evidence, his claimmust conply with the requirenents
of the AEDPA. A claimlike this one that seeks to have the court
rule on a new ground for relief is exactly the type of claim
ordinarily brought as a habeas petition and therefore subject to
the restrictions of the AEDPA. (Gonzales at 2648 (holding that a
notion seeking to add a “new ground for relief” is “of course”
the type of claimsubject to the AEDPA)

Havi ng determ ned that the plaintiff’s notion nust
conply with the AEDPA's restrictions on second and successive
filings, the Court nust now consider whether these requirenents
have been nmet. The threshold inquiry for this Court is whether

the plaintiff has noved in the U S. Court of Appeals for the



Third Grcuit for an order authorizing the district court to
consider his application, as required by 28 U S. C

8§ 2244(b)(3)(A). This requirenent is jurisdictional and unless
it is met, the Court has no authority to proceed further: “Wen
a second or successive habeas petition is erroneously filed in a
district court without the perm ssion of a court of appeals, the
district court's only option is to dismss the petition or
transfer it to the court of appeals pursuant to 28 U. S.C.

8§ 1631.” Robinson v. Johnson, 313 F.3d 128, 139 (3d Cr. 2002).

Here, the plaintiff has not noved in the Court of
Appeal s for permssion to file a second or successive conpl aint,
and the Court therefore lacks jurisdiction to consider the
Motion. Accordingly, the Court will dismss the Mtion wthout
prejudice to the plaintiff’s ability to seek such perm ssion in
U S. Court of Appeals for the Third GCrcuit.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
BERNARD BENNETT ) ClVIL ACTI ON
V.

JOHN A PALAKOVI CH : NO 06- 3717
ORDER

AND NOW this 6th day of Septenber, 2006, upon review
of the plaintiff’s Petition/Mtion for Reconsideration in this
matter, I T IS HEREBY ORDERED that this civil action shall be
DI SM SSED W THOUT PREJUDI CE for failure to conply with 28 U S.C
8§ 2244(b)(3)(A), which requires that a petitioner obtain the
perm ssion of the U S. Court of Appeals for the Third Grcuit
before filing a petition in this Court seeking the type of relief
ordinarily raised in a second or successive petition for habeas
corpus relief. The Cerk of Court shall mark this matter as

CLGOSED.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




