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On August 9, 2006, the Court granted the defendant’s
Motion to Dismss this workplace discrimnation case on the
ground that the plaintiff had failed to bring suit w thin 90-days
of receiving a notice of final agency action, also known as a
right to sue letter, fromthe Equal Enploynent OCpportunity
Comm ssion (the “EEOCC’). The plaintiff had conceded that he had
received his right to sue letter nore than 90 days before filing
Sui t.

The plaintiff now noves for reconsideration of the
Court’s decision, arguing that his clai mshould be considered
tinmely because it was filed wwthin 90 days of his attorney’s
receiving a copy of the plaintiff’s right to sue letter. In
support, the plaintiff now cites new authority that he had not
previously submtted to the Court, including an EECC regul ati on
providing that, when a plaintiff is represented by counsel, the

time franme for his receiving nmaterials fromthe agency is to be



conputed fromthe time that the materials were received by his
attorney. 29 CF.R § 1614.605(d).

The plaintiff’s additional authority does not change
the Court’s conclusion that his claimis tinme-barred. The EECC
regul ation that the plaintiff cites is binding only for
adm ni strative proceedi ngs before the EEOC, not for federal
| awsuits. Federal courts have consistently held that the
statutory 90-day tine period for filing a discrimnation claim
begins to run when either the plaintiff or his attorney receives
a copy of the right to sue letter, whichever occurs first.
Because the plaintiff admts that he received his right to sue
letter nore than 90 days before filing suit, his claimis tinme-
barred.

The facts here are not in dispute. The plaintiff
admts in his Mdtion for Reconsideration that he received his
right to sue letter on Novenber 22, 2005.! N nety days after

t hat date was Monday, February 20, 2006, a federal holiday.

! The plaintiff's Mtion for Reconsideration states that he
received the EECC | etter on Novenber 22, 2005. 1In the
plaintiff’s opposition to the defendant’s notion to di smss,
however, the plaintiff states that he received the letter on
Novenber 21, 2005. The correct date woul d appear to be Novenber
21st, as this is the date that appears on the copy of the
certified mail receipt for the letter, submtted by the defendant
in support of his notion. For purposes of determ ning when the
plaintiff’s 90-day period for filing his lawsuit expired, this
difference is immaterial and need not be resolved. Wether
counted from Novenber 21st or 22nd, the 90-day period ended on
t he 2006 President’s Day weekend, which would have required
filing on the next business day, Tuesday, February 21, 2006.
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Under Rule 6 of the Federal Rules of Cvil Procedure governing
the conputation of tine, the plaintiff’'s suit therefore had to be
filed on the next business day, Tuesday, February 21, 2006. The
plaintiff did not file his suit until one day |ater, Wdnesday,
February 22, 2006.

The plaintiff’s attorney, however, received a copy of
the right to sue |etter on Novenber 28, 2005. Ninety days after
that date is Sunday, February 26, 2006. |If the date of the
attorney’s receipt of the letter triggered the 90-day limtations
period, then the deadline for filing the plaintiff’s conpl aint
woul d have been Monday, February, 27, 2006, and the plaintiff’s
conpl aint would be tinely.

The requirenent that a plaintiff file suit within 90
days is mandated by statute and is to be “strictly construed.”

Burgh v. Borough Council of the Borough of Mntrose, 251 F.3d

465, 470 (3d Cr. 2001). The statute requires that a suit be
filed “[wlithin 90 days of receipt of notice of final action”
taken by the EEOC, but does not define who nust “receive” the
notice. 42 U S.C. 8§ 2000e-16(c). The U S. Suprene Court has
held that “recei pt” can occur either through actual receipt of
the notice by a plaintiff or through constructive receipt by the

plaintiff's designated attorney. Irwin v. Dept. of Veterans

Affairs, 498 U S. 89, 92-93 (1990).



The plaintiff argues that, once he notified the EECC
that he had retained counsel, he could receive notice only
through his attorney. This is contradicted by both the plain
| anguage of the statute and the controlling law of this circuit.
By the plain | anguage of the statute, any “recei pt of notice,”
whet her actual receipt by the plaintiff or constructive receipt
by his attorney, wll start the 90-day period. This is the
interpretation of the U S. Court of Appeals for the Third Grcuit
whi ch has held that the 90-day period starts “when either the
claimant or her attorney receives a right to sue letter,

whi chever is earlier.” Seitzinger v. Reading Hosp. and Md.

Gr., 165 F.3d 236, 239 n.1 (3d Gr. 1999) (enphasis added); see

al so Reschny v. Elk Gove Plating Co., 414 F.3d 821, 823 (7th

Cir. 2005) (“two types of receipt of a notice can start running
the 90-day limtation period, and each does so equally well:
actual receipt by the plaintiff, and actual receipt by the
plaintiff's attorney, which constitutes constructive receipt by
the plaintiff”).

Nei t her the EECC regul ation nor the case | aw cited by
the plaintiff in his notionis to the contrary. The regulation
states, in pertinent part:

Unl ess the conpl ai nant states otherwise in witing,
after the agency has received witten notice of the
name, address and tel ephone nunber of a representative
for the conplainant, all official correspondence shal

be with the representative with copies to the
conpl ai nant. When t he conpl ai nant desi gnates an
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attorney as representative, service of all official
correspondence shall be made on the attorney and the
conplainant, but tine franes for receipt of materials
shal|l be conputed fromthe tinme of receipt by the

attorney.
29 CF.R 8§ 1614.605(d) (enphasis added). This reqgulation,

however, concerns the procedures for adm nistrative proceedi ngs
before the EEOC and does not purport to apply to the limtations

period for filing in federal court. See MKay v. England, 2003

WL 1799247 (D.D.C. 2003) (rejecting the argunent that 29 C F. R
8§ 1614.605(d) controlled when the 90-day limtations period
began). Even if the regulation were intended to govern the tinme
for filing in federal courts, such a regul ati on would be beyond

the EEOC s authority. See Ebbert v. DaimerChryslier Corp., 319

F.3d 103, 110-111 (3d Cr. 2003) (refusing to apply Chevron
deference to an EECC regul ation that stated that notice
sufficient to start the 90-day limtations period nmust be in
witing and finding that “the power to create such a rul e binding
on courts is beyond the authority delegated to the EEOC).

Al so i napposite are the two additional cases that the

plaintiff cites in his notion for reconsideration: Barbagallo v.

Potter, 2005 WL 2460725 (M D.N. C. Sept. 15, 2004) and Moore V.
Henderson, 174 F. Supp. 2d 767 (N.D. Il1l. 2001). Both cases
contain statenents suggesting that notice to an enpl oyee’s
attorney is what triggers the 90-day limtations period.

See Barbagallo at *2 (“The triggering date is when the attorney,




if the enpl oyee designates an attorney as his representative,
‘receives’ the right to sue letter.”); More at 773 (“If the
plaintiff is represented by an attorney, and the EEO agency is
informed of this fact, receipt by the attorney begins the running
of the 90-day period.”) In both cases, however, the plaintiff’'s
attorney received the EEOCC s right to sue letter before the

plaintiff did. See Barbagallo at *3; Myore at 772.% Neither

case addresses the issue here of whether notice received by the
plaintiff triggers the 90-day period when the plaintiff’s
attorney has yet to be served.

This Court, followng Seitzinger, reaffirns its prior

ruling that the plaintiff’s 90-day period for filing his | awsuit
began when he received actual notice of his right to sue on
Novenber 22, 2005. That 90-day period expired Tuesday, February
22, 2006, one day before the plaintiff filed this suit. Because
this limtations period is to be strictly construed, “a claim
filed even one day beyond this ninety day windowis untinely and
may be di sm ssed absent an equitable reason for disregarding this

statutory requirenent.” Fi queroa v. Buccaneer Hotel Inc., 188

F.3d 172, 176 (3d Cir. 1999). Here, the plaintiff has not argued

for equitable tolling in either his opposition to the defendant’s

2 In More, the plaintiff’'s recei pt of the notice was

constructive, not actual. The plaintiff in that case had noved
wi t hout informng the EECC of her new address. The EEOCC mail ed a
right to sue letter to the plaintiff’'s old address and it was
returned as undeliverable. The More court held this constituted
constructive notice to the plaintiff and held the 90-day

limtations period began running at this tine. ld. at 772-73.
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original notion or his notion for reconsideration, and there are
no equitable factors presented here to override the 90-day
requirenent.

An appropriate Order follows.
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ORDER

AND NOW this 5'" day of Septenber, 2006, upon
consideration of the plaintiff’s Mtion for Reconsideration
(Docket No. 6), IT IS HEREBY CRDERED that said notion is DEN ED
for the reasons set forth in the acconpanyi ng menorandum This

case i s cl osed.

BY THE COURT:

MARY A. McLAUGHLIN, J.



