I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ARNOLD W LKI NSON, et al. : ClVIL ACTI ON
V. :
MARI TRANS PARTNERS, L.P., et a/.; 91-7021

MEMORANDUM AND ORDER
Fullam Sr. J. Septenber 5, 2006

In 1991, Plaintiff! filed this Jones Act case, alleging that,
in 1988, he fell on an icy dock after a non-working radio made it
necessary for himto | eave the tug-boat on which he was enpl oyed.
Def endants have filed a notion to dism ss, asserting failure to
prosecute and | aches.

The case was reassigned to ny docket after the death of ny
col | eague, the Honorable Charles R Winer. Wile the case was
assigned to Judge Weiner, the follow ng order was entered:

AND NOW this 5'" day of February, 1992, it is
ORDERED t hat pursuant to agreenent of counsel the above-
entitled matter is DI SM SSED W THOUT PREJUDI CE. The
case is to remain in status quo and the Statute of
Limtations is tolled.

It is further understood that all discovery and
settlenment discussions will continue and if intervention
by the Court is needed or desired, the parties may ask
for assistance by either filing the appropriate notions,
witing to the Court or setting a tel ephone conference.
The parties shall keep the Court advised of the status of
this case and when they are ready for trial or wish a
settlenment conference all that is necessary is to wite
directly to the Court or set a tel ephone conference.

Order of Feb. 5, 1992.

! The case was brought by Arnold WIkinson and his then-
wi fe, Linda WIkinson. Counsel agree that Ms. WIkinson is not a
viable Plaintiff, but she was never term nated as a party.



Di scovery continued, in fits and starts, through 1998. On
March 3, 1999, Defendants’ counsel, M. Coldstein, sent a letter to
counsel for Plaintiff, M. Thaler, stating in relevant part:

“pl ease find a proposed schedul e which we may consi der presenting
to Judge Weiner. | believe that it would be appropriate that you,
as counsel for plaintiff, forward to the court the ultinmate
schedul e on which we agree.” Defs.’ Mt. Ex. 3.

After that letter there was no further communication between
the parties or with the Court until August 17, 2005, when M.
Thal er tel ephoned M. CGoldstein. According to M. Coldstein, M.
Thaler told himthat his client had “popped up” and that he would
like to get the case started again. Defs.’” Mdt. Ex. 2. M. Thaler
does not dispute the substance of this conversation. Counsel then
exchanged a series of letters with M. Thal er providing nedica
records and the like, and M. Coldstein asserting that Defendants
regarded the case as dismssed. PIf.’s Oop. Ex. 3. M. Thaler sent
a letter to the Clerk of Court on April 21, 2006, requesting a
conference and triggering the reassignnent. |d.

In moving for dism ssal, Defendants w sely abandoned the
argunent, nmade in the status conference on June 20, 2006, that
Judge Weiner's order acted as a dismssal wth prejudice. The
Court of Appeals has held that simlar |anguage does not constitute

a final order of dismssal. See Trent v. Dial Mdical of Florida,

Inc., 33 F.3d 217 (3d Gr. 1994); Brace v. O Neill, 567 F.2d 287

(3d Cr. 1977). Defendants argue that the case should be dism ssed
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pursuant to Federal Rule of Cvil Procedure 41(b) for failure to
prosecute, or under the doctrine of |aches. Rule 41(b) provides
the proper grounds for dism ssal in these circunstances.

There is no question that the delay in this case has been
extraordinary. It is difficult to understand why di scovery
stretched on for nore than seven years in a relatively
straightforward case, but as of 1999 there was probably no bar to
trying the case. It is now 2006, however, and it is undisputed
t hat not hi ng happened in this case for nore than six years.

After applying the factors set forth in Poulis v. State FarmFire

and Casualty Co., 747 F.2d 863 (3d GCr. 1984), to the circunstances

here, | conclude that dismssal is warranted. Plaintiff hinself is
personal ly and solely responsi ble for the delay since 1999; he did
not communi cate with his attorney or do anything to advance his
case until 2005. Defendants have convincingly argued that the
passage of time would make it difficult if not inpossible for
Def endants to seek indemity agai nst the owner of the dock where
Plaintiff slipped and fell. They also argue that numerous
W t nesses are unavailable: the clains manager of the file has died
and t he whereabouts of the captain of the vessel and of the experts
are unknown. In addition, Plaintiff has suffered unrel ated
injuries in the intervening years that could make it difficult to
apportion harmto the event at issue.

Al though there is no evidence that Plaintiff acted in bad
faith, and I do not hold that the conplaint was w thout nerit

3



(al though there are significant questions both as to liability and
damages), the case nust be dism ssed. No alternative sanction
woul d cure the prejudice associated wth attenpting to try this
stale case. No rational reading of Judge Weiner’'s order would | ead
one to believe that the case could go forward after so nany years
of conplete inaction. “*Failure to prosecute’ under the Rule 41(b)
does not nmean that the plaintiff nust have taken any positive steps
to delay the trial or prevent it from being reached by operation of
the regular machinery of the court. It is quite sufficient if he
does not hing, knowi ng that until sonmething is done there wll be no

trial.” Adans v. Trustees of the N.J. Brewery Enpl oyees' Pension

Trust Fund, 29 F.3d 863, 875 (3d G r. 1994) (internal quotation

omtted).

The accident occurred in 1988; to have a trial nearly two
decades | ater, because of Plaintiff’'s failure to prosecute, would
def eat the purpose of the Federal Rules to “secure the just,
speedy, and inexpensive determ nation of every action.” Fed. R
Cv. P. 1.

An order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ARNCLD W LKI NSON, et al. ) ClVIL ACTI ON
V.
MARI TRANS PARTNERS, L.P., et al. 91-7021
ORDER

AND NOW this 5th day of Septenber 2006, upon consideration of
Def endants’ Mdtion to Dismss and the response thereto, and for the
reasons stated in the acconmpanyi ng nmenorandum

| T 1S hereby ORDERED t hat:

1. The order of dism ssal dated February 5, 1992, is
VACATED, and the case is restored to the active docket.

2. Def endants’ Mdtion to Dismss is GRANTED. The case is

DI SM SSED W TH PREJUDI CE for failure to prosecute. The
Clerk is directed to mark the case-fil e CLOSED.

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.




