IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
JOSEPH NOBLE NO. 05-0369
MEMORANDUM
Bartle, C. J. August , 2006

Before the court is the motion of defendant Joseph
Noble ("Noble") for a new trial pursuant to Rule 33 of the
Federal Rules of Criminal Procedure.

On January 12, 2006, after a five-day trial by jury,
Noble was found guilty of one count of kidnaping, 18 U.S.C.
§ 1201, and not guilty of one court of interstate domestic
violence, 18 U.S.C. § 2261. On July 6, 2006, this court
sentenced Noble to 84 months imprisonment, five years supervised
release, and a $100 special assessment. Defendant now timely
moves for a new trial on the ground of newly discovered evidence.
See Fed. R. Crim. P. 33(b) (1).

Defendant presents one piece of allegedly new evidence.
He asserts that the prosecution failed to disclose that the
victim, defendant's estranged wife Joanne Noble ("Mrs. Noble"),
had open criminal charges pending in Montgomery County,
Pennsylvania, at the time of trial. Apparently Mrs. Noble was
arrested at her home after police intercepted a man attempting to

sell a small amount of marijuana on November 20, 2005. According



to defendant, this information was material to the credibility of
Mrs. Noble as the victim and complaining witness by casting doubt
on her self-interest and bias in testifying against the defendant
in federal court.

It is well settled that due process forbids the
government from suppressing material evidence from an accused.

See, e.g., Brady v. Maryland, 373 U.S. 83, 87 (1963). 1In order

to establish a due process violation under Brady, "a defendant
must show that: (1) evidence was suppressed; (2) the suppressed
evidence was favorable to the defense; and (3) the suppressed
evidence was material either to guilt or to punishment.”" See,

e.dg., United States v. Pelullo, 399 F.3d 197, 209 (3d Cir. 2005)

(citation omitted).
Qur Court of Appeals has held that the prosecution's
failure to conduct a crimnal background search on a w tness

neets the first elenment of a Brady conplaint. See United States

v. Perdonp, 929 F.2d 967, 970 (3d Cr. 1991). Furthernore, the
government here concedes that the evidence in question was
favorabl e to defendant, thereby satisfying the second Brady
el enent. The government contends, however, that defendant cannot
satisfy the third Brady el enent, nanely that the outstanding
crimnal charges against Ms. Noble in Montgonery County were
material to the jury's guilty verdict on the kidnaping charge.
While no one definition for "materiality" exists,
inplicit is the "concern that the suppressed evidence m ght have

affected the outcone of the trial." United States v. Agurs, 427
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US 97, 104 (1976). 1In United States v. Bagley, the Suprene

Court explained: "Evidence is material only if there is a
reasonabl e probability that, had the evidence been disclosed to
the defense, the result of the proceedi ng woul d have been
different. A 'reasonable probability' is a probability
sufficient to underm ne confidence in the outcone.” 473 U.S.

673, 682 (1985). See also Kyles v. Witley, 514 U S. 419, 435

(1995); United States v. Veksler, 62 F.3d 544, 550 (3d Cr

1995) .

Def endant has not net his burden under Brady and its
progeny. Sinply put, we see no "reasonabl e probability" that had
def endant known of M's. Noble's outstanding crimnal charges
prior to trial he would have been acquitted of the ki dnaping
charge. The kidnaping statute, 18 U . S.C. § 1201, required proof
t hat defendant knowi ngly and wilfully seized or abducted the
victim thereafter transported her across state |lines, and held
her for some reason. O course, whether Ms. Noble was invol ved
in a drug transaction in Novenber 2005, as she stood accused in
Mont gonmery County, has no bearing on defendant's guilt under 18
U S C 8§ 1201 for kidnaping Ms. Noble in Novenber, 2003.
Moreover, Ms. Noble admitted at trial to having used controlled
substances in the past. These recent charges, which were sinply
accusations and not proof of guilt, would have had little, if
any, effect on her credibility and character even assum ng such
evi dence was adm ssi bl e.

Accordingly, we will deny the notion for a newtrial.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
. :
JOSEPH NOBLE NO. 05-0369
ORDER
AND NOW this day of August, 2006, for the reasons

set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of defendant for a new trial is DEN ED.

BY THE COURT:

C. J.



