I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN C. BERKERY, SR ) ClVIL ACTI ON
V.

BENEFI Cl AL BANK, et al. ; NO. 05-6170

VEMORANDUM AND ORDER

McLaughlin, J. August 7, 2006

The pro se plaintiff has sued Beneficial Savings Bank
(“the Bank”) and Rochelle Reithneier, an officer of the Bank, for
allegedly furnishing false credit information to credit reporting
agencies, in violation of the Fair Credit Reporting Act (“FCRA"),
15 U S.C. 88 1681, et seq.! The plaintiff has al so asserted
clains for violations of the state consuner protection |aws and
for common | aw fraud. The defendants have noved for summary
j udgnent on all counts.

The Court will grant the defendants’ notion for summary
j udgment on the FCRA cl ai m because the plaintiff has not provided
any evidence to show that the defendants m scal cul ated t he anmount
he owed on his loan, or that they did not tinmely correct the
information they provided regarding the return of his car. The
Court wll decline to exercise pendent jurisdiction over the

plaintiff's state | aw cl ai ns.

! The plaintiff incorrectly naned the Bank as “Benefici al
Bank.”



Facts

View ng the evidence in the |light nost favorable to the
plaintiff, the Court finds the following facts.? The plaintiff
borrowed $28,256.41 at a 10.9 percent interest rate fromthe Bank
in June 2002 to finance the purchase of a car. Bank statenents
reflect that the plaintiff still owed over $18,000 on the | oan as
of August 2005. The plaintiff believed that the | oan bal ance
shoul d have been no nore than $14,000, but the Bank refused to
change it. (Am Conpl. 1Y 9-10, Ex. C (10/7/05 Loan History
Recap), Ex. E (6/8/02 Mdtor Vehicle Installnent Sale Contract)).

The plaintiff decided to return the car. On August 22,
2005, the plaintiff returned the car to an autonobil e agency, per
the Bank’s instructions. The car was sold, and the proceeds were
applied to the plaintiff’s loan. By letter dated Cctober 7,
2005, Ms. Reithneier informed the plaintiff that he still owed
$9,486.81 on the loan. (Am Conpl. 91 12-14, Ex. A (8/22/05
Condi ti on Report of Repossessed Vehicle), Ex. C (10/7/05 Loan

Hi story Recap), Ex. D (10/7/05 Letter fromReithnmeier to

2 On a notion for summary judgnent, a court nust view the

evi dence and draw reasonabl e inferences therefromin the |ight
nost favorable to the party opposing sunmary judgnent. See,
e.d., Anderson v. Liberty Lobby, Inc., 477 U S 242, 255 (1986).
The party opposing sumrary judgnent “may not rest upon the nere
al l egations or denials of [his or her] pleading,” however. Fed.
R CGv. P. 56(e). Summary judgnent is proper if the pleadings
and ot her evidence on the record “show that there is no genuine
issue as to any material fact and that the noving party is
entitled to a judgnent as a matter of law.” Fed. R Cv. P.
56(c).




Ber kery)).

In her Cctober 7 letter, Ms. Reithmeier noted that the
car had been “voluntarily repossessed.” The Bank subsequently
infornmed the credit reporting agencies, however, that the
plaintiff’s car had been “involuntarily” repossessed. The
plaintiff discovered this error in his credit reports sonetine in
the fall of 2005. (Am Conpl. T 20, Ex. D (10/7/05 Letter from
Rei thnei er to Berkery)).

The plaintiff filed the instant | awsuit on Novenber 28,
2005.

On Novenber 30, 2005, the Bank received a credit
di spute response formfromthe Experian reporting agency
regarding the plaintiff’s loan. The dispute formstated: “NOT
| N\VOLUNTARY REPOSSESSION. | FILD SU T IN FED. CT. V. TH' S
CREDI TOR ON 11/28/05. REMOVE VWHI LE IN DI SPUTE.” (Aff. of
Rochell e Reithneier, Ex. A (11/30/05 Experian D spute Response)).

On Decenber 12, 2005, the Bank received a simlar
credit dispute response formfromthe Equifax reporting agency.
This form stated: “CONSUVER STAETS THAT THI S WAS A VOLUNTARY REPO
NOT | NVOLUNTARY CLAI M5 CURRENT LAWBUI T PENDING . . . AND THAT THE
ACCOUNT SHOULD BE DLETED BASED ON FRAUDULENT CHARGES.” (Aff. of

Rochel l e Reithmeier, Ex. B (12/05/05 Equi fax D spute Response)).?

8 In her affidavit, Ms. Reithnmeier states that the Bank

did not receive a credit dispute response formfromthe third
maj or credit reporting agency, Trans Union. 1In his oppositionto
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The follow ng day, the plaintiff wote directly to M.
Reithneier. The plaintiff demanded that Ms. Reithneier “not only
del ete any reference to an involuntary repossession . . . but
al so that [she] delete any reference whatsoever to [the
plaintiff’s] account with [the Bank]” until the resolution of the
instant litigation. (Am Conpl. Ex. H (12/13/05 Berkery Letter
to Reithneier)).

The Bank responded to both the Experian and Equifax
di sputes on Decenber 20, 2005. M. Reithneier corrected the
credit notation regarding the repossession of the plaintiff’s car
from*®“involuntary” to “voluntary.” She did not change
i nformation regardi ng the anount owed on the | oan, however.

(Aff. of Rochelle Reithneier 1 5-7, Ex. A (11/30/05 Experian
D spute Response), Ex. B (12/05/05 Equifax D spute Response)).

On January 9, 2006, in a letter to the plaintiff’s
attorney regardi ng another matter, Equifax’s attorney noted that
the Bank had verified the plaintiff’s account to be correct.

(Am Conpl. Ex. I (1/9/06 Perling Letter to Sinone)).
The plaintiff anended his conplaint on January 11,

2006.

t he defendants’ notion for summary judgnent, the plaintiff
explains that, as a result of an arbitration hearing in another
matter on Novenber 15, 2005, Trans Union had agreed to delete al
i nformati on concerning the Bank’s loan. (Aff. of Rochelle
Reithneier § 4, Pl.’s OQop’'n to Mot. for Sunm J. at 11.)
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1. Analysis of FCRA Caim

Count | of the anended conpl aint alleges that the
defendants wllfully and know ngly furnished false credit
information to credit reporting agencies, in violation of the
FCRA. The defendants have noved for summary judgnent on Count
on the grounds that they: (1) tinely corrected the information
they gave to the credit reporting agencies regarding the nature
of the repossession of the plaintiff’s car, and (2) correctly
cal cul ated and reported the amount the plaintiff owed on his

| oan.

A. | nformati on Regardi ng t he Repossessi on

Section 1681s-2 of the FRCA inposes certain
responsibilities upon persons who furnish information to credit
reporting agencies. Subsection (a) inposes a general duty to
report accurate information. Subsection (b) inposes a duty to
respond to consuners’ disputes about reported information. 15
U S C § 1681s-2.

“[Alfter receiving notice pursuant to [15 U S.C. 8§
1681i (a)(2)] of a dispute with regard to the conpl et eness or
accuracy of any information provided by a person to a consuner
reporting agency,” the person who provided the information nust:

(A) conduct an investigation with respect to the disputed

i nformati on;

(B) review all relevant information provided by the
consuner reporting agency .
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(C report the results of the investigation to the consuner
reporting agency;
(D) if the investigation finds that the information is
i nconpl ete or inaccurate, report those results to al
ot her consuner reporting agencies . . . ; and
(E) if an itemof information disputed by a consumer is
found to be inaccurate or inconplete .
(1) nmodify that itemof information;
(1i) delete that itemof information; or
(tii1) permanently block the reporting of that item of
i nformation.
15 U.S.C. 8§ 1681s-2(b)(1).*
The information provider must conplete the
i nvestigation and nake any necessary corrections within thirty
days. 15 U. S.C. 8§ 1681s-2(b)(2) ("A person shall conplete al
i nvestigations, reviews, and reports required under paragraph (1)
before the expiration of the period under [15 U. S.C. 8§
1681i(a)(1)].").°
Private plaintiffs may sue information providers for
failing to respond to a consuner dispute under 8§ 1681s-2(b). 15
US C 8 1681n (civil liability for willful nonconpliance with
FCRA requirenents); 15 U.S.C. 8 16810 (civil liability for

negl i gent nonconpliance with FCRA requirenents).

4 15 U.S.C. 8§ 1681li(a)(2) provides that, within five days
of receiving a consumer dispute, a consumer reporting agency nust
give notice of the dispute to the person who provided the
di sput ed i nfornmation.

° 15 U.S.C. 8§ 1681i(a)(1)(A provides that a consuner
reporting agency nust conduct a reinvestigation within thirty
days of receiving a consuner dispute. 15 U.S.C. § 1681li(a)(1)(B)
provides that the thirty-day period may be extended by up to
fifteen days.



Here, the plaintiff argues that the defendants viol ated
the FCRA by reporting that his car had been “involuntarily”
repossessed and failing to correct that notation in a tinely
manner after he disputed it. The evidence on the record shows
that the defendants changed the “involuntary” notation to
“voluntary” on Decenber 20, 2005, twenty days after receiving the
Experian di spute and ei ght days after receiving the Equifax
di spute. The defendants’ response was therefore tinely under 8§
1681s-2(b)(2).

In his opposition to the defendants’ notion for sunmary
judgment, the plaintiff asserts that he requested reinvestigation
as early as Septenber 2005. (Pl.’s OQop’'n to Mot. for Summ J. at
11.) The plaintiff has not submtted any evidence to support

this assertion, however.® The plaintiff, therefore, has not

6 The plaintiff’s opposition brief referred to an
“Affidavit of John C. Berkery, Sr., attached hereto,” but no such
affidavit was attached. In its Oder of June 27, 2006, the Court
permtted the plaintiff to submt the affidavit he had intended
to attach, if such an affidavit existed. In its Oder of July
20, 2006, the Court ordered the plaintiff to submt the affidavit
no | ater than August 3, 2006.

On August 3, 2006, the plaintiff submtted an affidavit
dated August 1, 2006. This affidavit could not have been the one
to which the plaintiff referred, and intended to attach to, his
opposition brief, which was filed on May 31, 2006.

Even if the Court were to accept the untinely
affidavit, the affidavit does not establish that the defendants
recei ved notice of any dispute from Experian or Equifax in
Sept enber 2005. The plaintiff states that he asked his attorney,
Robert F. Sinone, to request a reinvestigation by the three
credit reporting agencies. The plaintiff does not have personal

7



rai sed a genuine issue of material fact as to whether the
defendants failed to correct the information regarding the
repossession of his car in a tinely manner.’

The plaintiff also argues that the defendants engaged
in multiple violations of 8 1681s-2(a). (Pl.’s Qop’'n to Mt. for
Summ J. at 12-13.) Private plaintiffs do not have a right of
action against information providers for violations of § 1681s-2,
subsection (a), however. See 15 U.S.C. 8§ 1681s-2(c) (civil
liability provisions of FCRA do not apply to subsection (a)); 15
U S C 8§ 1681s-2(d) (subsection (a) shall be enforced exclusively
by federal and state officials).

D Prinzio v. MBNA Am Bank, N.A., No. 04-872, 2005 U.S.

Dist. LEXIS 18002 (E.D. Pa. Aug. 24, 2005) does not support the
plaintiff’s argunent. That case concerned whether § 1681h(e) of
the FCRA gives information providers imunity fromstate | aw

clains. 1d. at *9-13. D Prinzio did not address the question of

knowl edge that M. Sinone actually submtted an effective
reinvestigation request to any of the agencies in Septenber 2005,
however. Nor does the plaintiff have personal know edge t hat
Trans Union notified the defendants of a di spute before Novenber
15, 2005. Finally, the plaintiff states that he personally
contacted Ms. Reithneier in Septenber 2005. Under the FCRA,
however, a credit information provider’s duty to reinvestigate is
triggered only upon notice of a dispute froma credit reporting
agency pursuant to 15 U.S.C. § 168li(a)(2). See 15 U.S.C. §
1681s-2(b) (1).

! The January 9, 2006 letter fromEquifax’s attorney to
the plaintiff’s attorney did not discuss the notation regarding
t he repossession of the car.



whet her private plaintiffs could bring suit for violations of 8§

1681s-2(a).

B. | nformati on Regardi ng the Amount Omed on the Loan

The plaintiff argues that the defendants al so viol ated
the FCRA by m scal cul ating and m sreporting the anount owed on
his loan. The plaintiff has not submtted any evi dence show ng
that the defendants’ cal culations, as reflected in the October 7,
2005 Loan Hi story Recap and letter fromM. Reithneier to the
plaintiff, are incorrect. The plaintiff attached two
calculations to his conplaint, show ng what his | oan bal ance
shoul d have been assum ng that he nade tinely nonthly paynents on
his loan. (Conpl. Ex. F (Anortization Calculator), Ex. G
(Monthly Auto Loan Paynment Monthly Calculator)). The plaintiff
has not provided evidence to show that he always nade tinely
paynents (i.e., that his actual paynment history matched these

cal cul ations), however.

[1l. State Law d ai ns

Because the parties are not diverse, the FCRA claimis
the sole basis for the Court’s subject matter jurisdiction. The
Court wll decline to exercise pendent jurisdiction over the
plaintiff's state | aw cl ai ns.

An appropriate Order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN C. BERKERY, SR ) ClVIL ACTI ON
V.

BENEFI Cl AL BANK, et al. ; NO. 05-6170
ORDER

AND NOW this 7th day of August, 2006, upon
consi deration of the defendants’ notion for summary judgnent
(Doc. No. 15), the plaintiff’s opposition, and the defendants’
reply thereto, I T IS HEREBY ORDERED t hat the defendants’ notion
is GRANTED for the reasons stated in a nenorandum of today’s
date. Judgnent is hereby entered in favor of the defendants, and

agai nst the plaintiff.

This case is cl osed.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




