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This action for alleged defamation and related torts
concerns events which occurred during the | ast stages of the 2004
presidential election, but nost of the first 102 paragraphs of
plaintiffs conplaint rehearse the all eged m sdeeds of persons
and organi zations protesting the Vietnam War, in the 1970s.
According to the conplaint, the defendant Senator John
F. Kerry, the Denocratic candidate for president in 2004, was
involved in antiwar protests in the 1970s, following his return
fromthe Vietnamconflict. He allegedly had sonme role in
i nvestigating and exposing alleged atrocities commtted by U S.
troops during the Vietnam Conflict, and gave testinony before a
Senate comm ttee in opposition to further involvenent by the
United States in that war. The plaintiff Carlton A Sherwood
di sagrees with the views allegedly expressed by Senator Kerry in
the 1970s, and insists that the alleged atrocities purportedly

di scl osed by Senator Kerry (or, nore accurately, several other



peopl e all egedly associated with Senator Kerry) either did not
occur at all, or were grossly exagger at ed.

Plaintiff Sherwood, who is described in the conplaint,
at length, as an award-wi nning journalist of great integrity and
renown, concluded that Senator Kerry had insulted the honor of
all Vietnamvets, and that the negative aspects of his character
shoul d be brought to light before the 2004 presidential election.
Accordingly, in June of that year, M. Sherwood established the
plaintiff Red, Wiite and Blue, Inc., an independent film conpany,
whi ch produced a docunentary “Stol en Honor: Wunds That Never
Heal .” Plaintiffs entered into an arrangenent with Sinclair
Broadcasti ng, through which Sinclair agreed to show the 42-m nute
filminits entirety on all of Sinclair’s 62 tel evision stations
nati onw de, on October 22, 2004. Plaintiffs also nade
arrangenments to rent a novie theater in Abington, Pennsylvani a,
for the showng of the filmon Cctober 29, 2004.

Senator Kerry's supporters | earned of these plans.
Urbrage was taken. The Denocratic National Commttee issued
press releases. A group of 17 Denocratic senators made their
di spl easure known to Sinclair Broadcasting. Sinclair thereupon
deci ded not to broadcast the entire film but only about five
m nutes of it; and the owner of the Abington novie theater

decided not to permt plaintiffs to showthe filmthere.



Plaintiffs are suing Senator Kerry and his Pennsyl vani a
canpai gn manager, Anthony T. Podesta, for defanation, business
di sparagenent, interference with prospective and existing
contractual relations, and civil conspiracy. Defendants have
filed notions to dismss the conplaint with prejudice.

Addressing first the defamation count, there are
several problens. The only specific allegations are that, on
Cctober 12, 2004, the Denocratic National Commttee issued an
“action alert” stating that plaintiffs’ film?*Stolen Honor” was
“witten, produced and funded by extrene right-wi ng activists”
and was “false.” The sane press rel ease suggested that Sinclair
Broadcasti ng woul d be conprom sing “journalistic integrity” if it
showed the film thus inplying that M. Sherwood s filmfel
bel ow the standard of “journalistic integrity.” | do not believe
any of these statenents are actionable since they constitute
expressions of opinion, and nust be viewed in the context of a
har d-fought political campaign. Mre inportantly, | amnot aware
of any basis for holding a political candi date personally
responsi ble for statenments nmade in press rel eases issued by his
party’s national commttee.

The conpl aint also alleges that, on October 15, 2004,

t he defendant Podesta, in his capacity as Pennsyl vani a Canpai gn
Manager for the Kerry-Edwards Canpaign, circulated an email which

described plaintiff Sherwood as a “disgraced former journalist”



who “crawl ed out of the gutter,” and as a “Bush hack.” The emi
further asserted that “Carlton Sherwood shoul d be ashaned of his
di shonesty, and the Republican attack machi ne shoul d be ashaned
for stooping below even its own m serable standards in relying on
Carlton Sherwood.” Here again, | conclude that in the context of
a heated presidential canpaign, these statenents are not

acti onabl e.

In Hustler Magazine Inc. v. Falwell, 485 U S. 46

(1988), the Court held that the use of hyperbole which a
reasonabl e person would not interpret as a statenment of actual
fact cannot support a defamation claim Context is of crucial

i nportance. In Geenbelt Cooperative Publishing Assoc. V.

Bresler, 398 U S. 6 (1970), the Court held that, in the context
of a heated city council neeting, characterizing a statenent as
constituting “blackmail” was not defamatory. |In simlar vein,
our Third Crcuit Court of Appeals has held that, in the context
of a heated town neeting, the statenent “you people at Beverly
are all crimnals” was nerely a hyperbolic rebuke, not

acti onabl e. Beverly Enterprises, Inc. v. Trunp, 182 F.3d 183,

187 (3d Gir. 1999).

As expl ai ned by Judge Bork in his concurring opinion in

Adlman v. Evans, 750 F.2d 970, 1002 (D.C. GCr. 1984) (en banc),
the test for determ ning whether a statenent is capabl e of

defamatory nmeaning “is whether the person alleging defamation has



in some real sense placed hinself in an arena where he should
expect to be jostled and bunped in a way that a private person
need not expect. Were politics and ideas about politics
contend, there is a First Amendnent arena. The individual who
deliberately enters that arena nmust expect that the debate wll
sonetinmes be rough and personal.” There are, of course, limts
upon what can be said, even in a political canpaign, wthout
risking liability for defamation. Thus, a newspaper article
reasonably construed as stating that a public official is in fact
a rapi st and an obstructor of justice is actionable. G anci v.

New Ti nes Publishing Co., 639 F.2d 54 (2d Cir. 1980). None of

the statenents attributable to the defendant Podesta can
reasonably be interpreted as factual assertions of that
magni t ude.

To summarize, | conclude that plaintiffs cannot prevail
on their defamation clains against either of the defendants.
Senator Kerry is not responsible for any of the allegedly
defamatory statenments; M. Podesta is not responsible for nost of
the all eged defamatory statenents; and none of the all eged
defamatory statenents are actionable, given the | eeway permtted
in political canpaigns.

| conclude, further, that plaintiffs cannot prevail on
their remaining clains (comrercial disparagenent, interference

w th prospective and existing contractual relations, and civil



conspiracy). In the first place, defendants’ status as targets
of the accusations made by plaintiffs in their novie “Stolen
Honor” does not make them responsi ble for what their synpathizers
may have done to discourage dissemnation of the film The
notion that either of the defendants can be rendered |iable
because of actions taken by a group of United States senators
seens farfetched. But, nore inportantly, on the basis of the
allegations in plaintiffs’ conplaint, it is clear that the

def endants had an absolute right to protect their own interests
by persuading Sinclair Broadcasting to limt dissemnation of the
novi e, and to persuade the owner of the Abington novie theater to
decide not to showthe film In order to establish intentional
interference with a contractual relationship, plaintiffs nust
show “the absence of privilege or justification on the part of

the defendant.” Strickland v. University of Scranton, 700 A 2d

979, 987 (Pa. Super. 1997).

Finally, because the statenents conpl ai ned of were not
def amat ory, and because defendants had a right to protect their
own interests, neither defendant can be held liable for
conspi racy.

For all of the foregoing reasons, defendants’ notions
to dismss wll be granted.

An Order foll ows.
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ORDER

AND NOW this 3% day of August 2006, upon
consideration of the notions of the defendants to dismss
plaintiffs’ conplaint, and plaintiffs’ responses, |IT IS ORDERED

1. Def endants’ notions to dism ss are GRANTED

2. This action is DISM SSED wi th prejudice.

BY THE COURT:

[s/ John P. Fullam

John P. Fullam Sr. J.



