I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THERESA HOOVER : CIVIL ACTI ON
V.
JEFFREY A BEARD, et al. : NO. 03- 1529

VEMORANDUM AND ORDER

McLaughlin, J. July 20, 2006

The plaintiff, a nurse at SCl-Gaterford, has sued
vari ous Pennsylvani a Departnent of Corrections officials, prison
supervi sors, and corrections officers, under a state-created
danger theory for an assault on her by an inmate at the prison.

The Court will grant summary judgnent to the defendants.?

Fact s
The facts, in the light nost favorable to the

plaintiff, are as follows.? The plaintiff began working as a

! This case was previously before the | ate Honorabl e
Charles R Winer. Judge Wi ner had deni ed the defendants’
nmotion for summary judgnment, and denied the defendants’ tinely
filed nmotion for reconsideration, pending the resolution of a
simlar case before the United States Court of Appeals for the
Third Crcuit. This case was transferred to this Court on
Novenber 23, 2005. On April 21, 2006, follow ng a tel ephone
conference wth counsel, the Court permtted the defendants to
file the instant amended notion for reconsideration.

2 On a notion for summary judgnent, a court nust view the
evi dence and draw reasonabl e inferences therefromin the |ight
nmost favorable to the party opposing sunmmary judgnent. See,

e.d., Anderson v. Liberty Lobby, Inc., 477 U S 242, 255 (1986).




registered nurse at SCl-Graterford in 2000. One inmate, Irwin
Brentl ey, started directing sexually inappropriate comments
toward her in August 2001. (Pl.’s Ex. D (Interview of Hoover) at
12; Pl.’s Ex. A (Dep. of Hoover) at 14).

On Septenber 6, 2001, the plaintiff approached
Brentley's cell to give himhis nedications. She noticed that he
was masturbating. She turned away and held out the nedications
for himto take through the cell. Brentley grabbed her hand and
attenpted to pull it further into the cell. The plaintiff felt
that Brentley s hand was wet. She pulled her hand back and told
hi mthat she was going to report him Follow ng the day
captain’s instructions, the plaintiff wote Brentley up for a
m sconduct. As a result, he was noved to “L” block, in the
restricted housing unit (“RHU), and issued 180 days of
disciplinary time. (Pl.’s Ex. A (Dep. of Hoover) at 14-18, 20-
21; Pl."s Ex. C (Menp re Assault)).

Brentl ey continued to make i nappropriate coments to
the plaintiff. One day in October, he called her over to his
cell and asked her to | ook at photographs of his children. He
told her that he wanted to see his children at Christmas and told

her to recant her m sconduct report on the Septenber incident.

Summary judgnent is proper if the pleadings and ot her evidence on
the record “show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law” Fed. R CGv. P. 56(c).
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The plaintiff reported this incident to Captain Guy Smth, who
was in charge of internal security at the prison. Captain Smth
told her that he would put in a request for Brentley to be
separated from her and noved upstate. (Pl.’s Ex. A (Dep. of
Hoover) at 19, 21-22; Pl.’s Ex. D (Interview of Hoover) at 13).

On Novenber 19, Brentley said to the plaintiff, “that’s
okay Nurse Hoover, you may have got yours, but |I’m gonna get ny
dogs out on you.” The sergeant escorting Ms. Hoover at the tine
reported this incident to Captain Smth. Captain Smth told the
plaintiff to wite Brentley up for another m sconduct. As a
result of the second m sconduct report, Brentley was noved to “J”
bl ock, also part of the RHU, and issued another 90 days of
disciplinary tinme. Inmates in “J” block are not allowed to be
out of their cells when a nurse is present, unless they are
escorted by two corrections officers. (Pl.’s Ex. A (Dep. of
Hoover) at 25-26; Pl.’s Ex. C (Menp re Assault)).

The prison submtted a request for a separation order
between the plaintiff and Brentley on Novenber 21.° The order
was approved and entered into the Departnment of Corrections

mai nfranme on Novenber 26. The separation order lists Brentley’'s

3 The Departnent of Corrections Separation Policy
requires that all separation requests be approved by the Bureau
of Inmate Services. In addition, if an inmate is in disciplinary

custody at the tinme the request is approved, as was Brentley, the
separation requires special perm ssion fromthe Regional Deputy
Secretary. (Pl.”s Ex. C (Menp re Assault); Defs.’” Ex. 3 (Dep. of
G Snmith), ex. 1).



name and i nmate nunber, then states “SEPARATE FROM . . . HOOVER
THERESA . . . REASON FOR SEPARATI ON: | NMATE BRENTLEY HAS SEXUALLY
HARASSED RN || THERESA HOOVER.” (Pl.’s Ex. C (Menp re Assault);
Pl.”s Ex. E (Separation Request/Order)).

Throughout this period, the plaintiff was assigned to
deliver nedications to the RHU every other weekend. This
assi gnment was made by Jean Whoster, the plaintiff’s supervisor
and approved by Julie Knauer, the prison’s Health Care
Adm ni strator, who oversaw the nursing staff. The plaintiff
never asked to be taken off that assignnment. (Pl.’s Ex. A (Dep.
of Hoover) at 26-27).

Both Captain Smth and Ms. Knauer were aware of the
probl ens between the plaintiff and Brentley, and that a
separation had been requested. Neither knew that the request had
been approved, however, until after Brentley assaulted the
plaintiff on Decenber 16. (Pl.’s Ex. F (Dep. of G Smth) at 41
Pl.”s Ex. B (Dep. of J. Knauer) at 15, 18).

On Decenber 16, the plaintiff was schedul ed to work her
regul ar shift and an overtine shift in the general popul ation
bl ocks. Toward the end of the plaintiff’s first shift, the nurse
that was assigned to work in the RHU during the second shift
called out sick. The plaintiff’s supervisor at that tine,
Bar bara March, was unsure whomto reassign to the RHU. The

plaintiff suggested that she call M. Knauer. The plaintiff told



Ms. March that she would do whatever Ms. Knauer decided. M.
Knauer told Ms. March to assign the plaintiff to the RHU. The
plaintiff conplied because she believed that she did not have a
choi ce regardi ng overtine assignnents and because she understood
Ms. Knauer’'s decision to be a direct order. (Pl.’ s Ex. A (Dep.
of Hoover) at 27-31).

The plaintiff entered the RHU at approximately 4:00
p.m, escorted by Corrections O ficer Hi dalgo. She noticed
Brentley sitting on a table in the library, staring out at her.
She proceeded with her rounds. A few nonents |ater, Corrections
O ficers Moro and Pal ute began pl acing handcuffs on Brentley to
transport himback to his cell. Brentley conplained that the
handcuffs were too tight and O ficer Moro rechecked them As
O ficer Moro was securing the door after letting Brentley out,
Brentley ran down to hall towards the plaintiff. He had | oosened
one of his hands fromthe handcuffs. Brentley struck the
plaintiff in the face, and knocked her to the ground. Brentley
struck her several nore tinmes before the corrections officers
were able to pull himoff. The plaintiff suffered a |aceration
to her right ear that required nine stitches, a | aceration on her
| eft elbow that required three stitches, contusions on her jaw

and left hip, and a black eye. (Pl.”s Ex. C (Menp re Assault)).



1. Analysis

The plaintiff has asserted the follow ng clains: count
|, 8 1983 Fourth and Fourteenth Amendnent cl ains based on a
state-created danger theory, against all defendants; count I, 8§
1983 Fourth and Fourteenth Amendnment clains based on
policy/custoni practice, against Secretary Beard, Regional Deputy
Secretary Erhard and Superintendent Vaughn; count |11, § 1983
conspiracy, against all defendants; count 1V, intentional
infliction of enotional distress, against all defendants except
Corrections Oficers Palute,* Mro, and Doe; and count V, § 1983
Fourth and Fourteenth Amendnent cl ai ns based on bystander
l[iability, against Corrections Oficers Palute, Mro, and Doe.

At oral argument on July 14, 2006, the plaintiff
conceded that her claimfor intentional infliction of enotional
distress in count IV is barred by sovereign imunity, and that
she cannot state any clai ns based on the Fourth Amendnent,
because she was never “seized.” The Court will grant summary
judgnent for the defendants on counts I, Il, and |1l because the
evi dence on the record does not support a claimfor state
created-danger. The Court will grant summary judgnent for the
def endant corrections officers on count V because the record

shows that they did intervene in the assault.

4 | ncorrectly nanmed as “Pal ete.”
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A. Counts |, 1l, and Ill — State-Created Danger

Counts I, 11, and I'll turn on whether the plaintiff can

assert clainms for Fourteenth Amendnent due process violations

under a state-created danger theory. |If the plaintiff cannot
establish a constitutional violation in count I, she will not be
able to establish the supervisory liability claimin count |1, or

the conspiracy claimin count I11.

The United States Court of Appeals for the Third
Circuit recently summari zed the el enents of a state-created
danger claim

(1) the harmultimately caused was foreseeabl e and
fairly direct;

(2) a state actor acted with a degree of culpability
t hat shocks the conscience;

(3) a relationship between the state and the plaintiff
exi sted such that the plaintiff was a foreseeabl e
victimof the defendant’s acts, or a nenber of a

di screte class of persons subjected to the potenti al
harm br ought about by the state’s actions, as opposed
to a menber of the public in general; and

(4) a state actor affirmatively used his or her
authority in a way that created a danger to the citizen
or that rendered the citizen nore vul nerable to danger
than had the state not acted at all.

Bright v. Westnoreland County, 443 F.3d 276, 281 (3d G r. 2006)

(internal citations omtted). The Court of Appeals enphasized

that, under the fourth elenent, “liability under the state-

created danger theory is predicated upon the states’ affirmative

acts which work to the plaintiffs’ detriments in terns of
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exposure to danger.” 1d. at 282 (enphasis in original, interna
citations omtted).

In Bright, a man convicted of corrupting the norals of
a twelve-year old girl killed her eight-year old sister,
apparently in retaliation for the famly's efforts to keep him
away fromthe twelve-year old. The girls’ father sued various
state and county officials, arguing that they had put his younger
daughter in danger by failing to put the perpetrator back in jail
despite know edge that he had repeatedly violated the terns of
his probation by contacting the ol der daughter. [d. at 278-279.

Specifically, the plaintiff in Bright alleged that the
state actors had: (1) inexplicably delayed in revoking the
perpetrator’s probation; (2) assured himthat the perpetrator
woul d be taken into custody, an assurance he relied upon in
failing to take his own steps to protect his younger daughter;
and (3) failed to follow up pronmptly after confronting the
perpetrator for violating probation, thereby “enboldening” himto
commit additional offenses. 1d. at 283. The court found that
the plaintiff had failed to establish that the state actors had
commtted any affirmative acts.

Wth respect to the plaintiff’s first and third
argunments, the court held that liability could not be based on
the state’s delay, i.e., failure to act. The court rejected the

plaintiff’'s argunents that the state actors commtted affirmative



acts when they wi tnessed the probation violation, confronted the
perpetrator, and initiated the probation revocation process:
“It]he reality of the situation described in the conplaint is
that what is alleged to have created a danger was the failure of
the defendants to utilize their state authority, not their
utilization of it.” [|d. at 284-285.

Wth respect to the plaintiff’s second argunent, the

court applied the Suprene Court’s hol ding in DeShaney v.

W nnebago Gty. Soc. Servs. Dept., 489 U. S. 189, 200 (1989) that

no “affirmative duty to protect arises . . . fromthe State' s .

expressions of intent to help” an individual at risk. Bri ght,

443 F.3d at 284 (enphasis supplied by Bright). The court held
that the state could not be held liable where it did not restrict
the plaintiff’s freedomto act on his famly’ s own behal f.

In this case, the plaintiff argues that the defendants
acted affirmatively by: (1) assuring her that they were going to
request a separation/transfer for her; (2) not followng up to
see if the request was nmade and approved; (3) not advising al
necessary staff about the request; and (4) ordering her to work
in the RHU on Decenber 16 despite the request.

Under Bright, the defendants’ delay and failure to act
do not constitute “affirmative acts” that give rise to liability.
Furthernore, there is no evidence on the record that the

def endants’ prom se to request a separation/transfer restricted



the plaintiff’s freedomto act on her own behal f. Therefore,
under DeShaney, the defendants’ prom se to hel p cannot give rise
to a state-created danger claim

View ng the evidence in the |light nost favorable to the
plaintiff, however, the Court finds that Ms. Knauer’s decision to
order the plaintiff to work in the RHU on Decenber 16 was an
affirmative act that rendered the plaintiff nore vulnerable to
danger. If Ms. Knauer had not given that order, the plaintiff
presumabl y woul d have worked in the general population units as
schedul ed, and never interacted with Brentley that day.

There is no evidence on the record that any of the
ot her defendants participated in or approved of Ms. Knauer’s
decision to make the plaintiff work in the RHU on Decenber 16.
The Court, therefore, will grant summary judgnent to all the
def endant s, except Nurse Knauer, on the ground that they did not
commt an affirmative act.

As to Ms. Knauer, the Court will consider whether she
acted “with a degree of culpability that shocks the conscience,”
the second el enent of a state-created danger claim The standard
of culpability required for “shocking the conscience” varies
depending on the situation. Wen a state actor nust act with
urgency — as in cases involving energency nedical personnel - the
relevant standard is the state actor’s conscious disregard of a

substantial risk that the victimw |l be harmed by his actions.
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Rivas v. City of Passaic, 365 F.3d 181, 196 (3d Cr. 2004). \When

a state actor has anple tine for reflection — as in cases
regardi ng deliberate indifference to prisoners’ serious nedical
needs — the relevant standard is deliberate indifference.

Scheiber v. Cty of Phila., 320 F.3d 409, 418 (3d G r. 2003).

When the state actor “nust act with sone urgency and does not
have the luxury of proceeding in a deliberate manner,” the
standard is sonewhere in between. See R vas, 365 F.3d at 195

(emphasis in original, citing Mller v. City of Phila., 174 F. 3d

368 (3d Cr. 1999)). In Mller, which involved a social worker’s
attenpts to renove a child fromhis parents’ custody, the United
States Court of Appeals for the Third Grcuit held that “the
standard of culpability for substantive due process purposes nust
exceed both negligence and deli berate indifference, and reach a
| evel of gross negligence or arbitrariness that indeed ‘shocks
t he conscience.”" 174 F.3d at 375-376.
The Court will apply the Mller standard here. The
Court finds that Ms. Knauer had to nmake her decision with sone
urgency, as the regularly assigned nurse had called out sick and
t he medi cines had to be distributed in the RHU that afternoon.
The record shows that Ms. Knauer knew about the
plaintiff’'s separation request and problems with Brentley. The
record al so shows, however, that: (1) the prison always tried to

have a registered nurse assigned to the RHU, (2) Ms. Knauer knew
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that the plaintiff, a registered nurse, had previously worked in
the RHU wi t hout conplaint; and (3) inmates in the RHU were not
allowed to be outside their cells unless they were handcuffed and
escorted by two corrections officers. The plaintiff has not put
forth any evidence that she informed Ms. Knauer or anyone el se
that she did not want to work in the RHU because Brentl ey was
residing there. Even interpreting the evidence in the |ight nost
favorable to the plaintiff, it does not show that M. Knauer
acted with gross negligence or arbitrariness. The Court,
therefore, will grant summary judgnent to Nurse Knauer on this

gr ound.

B. Count V — Bystander Liability

Count V of the conplaint alleges that Corrections
O ficers Palute, Mdro, and Doe encouraged Brentley and/or failed
to intervene when he assaulted the plaintiff. To the extent that
count V is based on a state-created danger theory, the officers
are entitled to summary judgnent, because the record does not
show that they commtted any affirmative acts.

To the extent that count V is based on a theory that
prison officials have a duty to intervene whenever they w tness
an assault, the officers are entitled to sunmary judgnent because
there is no evidence on the record that they failed to intervene.

In Smth v. Mensinger, 293 F. 3d 641, 650 (3d Gr. 2002), the

12



United States Court of Appeals for the Third Circuit held that a
corrections officer has an Ei ghth Amendnent duty to intervene
agai nst an assault on an inmate, if the officer has a reasonable
opportunity to do so. The Court is skeptical that a corrections
officer’s constitutional duty to intervene extends to assaults on
non-i nmates. Even if the Court assunes that the officers had
sone duty to intervene, the record here shows that the officers
did intervene and restrained Brentley within seconds of his first

striking the plaintiff.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THERESA HOOVER : CIVIL ACTI ON
V.
JEFFREY A BEARD, et al. : NO. 03- 1529
ORDER

AND NOW this 20th day of July, 2006, upon
consi deration of the defendants’ Anended Mtion for
Reconsi deration (Doc. No. 23), the plaintiff’s opposition, and
the defendants’ reply thereto, and after oral argunent on July
14, 2006, it is HEREBY ORDERED that the defendants’ notion is
CGRANTED for the reasons stated in a nenorandum of today’'s date.
Judgnent is hereby entered in favor of the defendants, and

agai nst the plaintiff.

This case is cl osed.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




