IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
LASALLE BUSI NESS CREDI T, LLG, : CIVIL ACTI ON
: No. 05-5849

Pl aintiff,
V.

HARVEY OXENBERG

Def endant .

JOYNER, J July 18, 2006

VEMORANDUM AND ORDER

This case arises froma breach of contract between LaSalle
Business Credit, LLC (“Plaintiff” or “LaSalle”) and | oan
guarantor, Harvey Oxenberg (“Defendant”). The Plaintiff claims:
(1) Defendant consented to jurisdiction for all clains; (2)
ext ended personal guaranties to LaSalle based on business
transactions in Pennsylvania, and(3) that by visiting
Pennsyl vania in regards to those transactions, the Defendant has
est abl i shed enough m ni mum connections to support the Court’s
exerci se of personal jurisdiction and venue.

Presently before the Court is Defendant’s notion to disn ss
pursuant to Fed. R Cv. P. 12 (b)(2) and Fed R Cv. P. 12
(b)(3), because this Court |acks personal jurisdiction and the
venue is inproper. The Defendant asserts that he did not have
“continuous and systematic” contacts within the state of

Pennsyl vania to satisfy the requirenents of personal



jurisdiction. The Defendant al so states that he did not

personal ly participate in actions within the forumthat would

cause himto be subject to this Court’s jurisdiction. For the

reasons that follow, we will deny Defendant’s Mtion to D sm ss

for lack of personal jurisdiction and inproper venue.
BACKGROUND

Accepting Plaintiff's allegations as true, the facts are as
follows. Defendant is an officer, director and owner of
SeaSpecialties, Inc.("“SeaSpecialties”)and FSF Tradi ng,

Corp. (“FSF”). SeaSpecialties owns Homarus/ Marshall Snoked Fish,
Inc. (“Homarus”). In 1998, he served as a | oan guarantor for
SeaSpecialties and FSF. (Conpl.§ 2.)

On or about February 24, 1998, LaSalle nmade a |oan in the
anount of $7,750,000 to SeaSpecialties Inc., a Florida
corporation. (Conpl.f 2). A portion of the SeaSpecialties |oan
was used to support operations in Bucks County, Pennsylvani a.
(Pl.’s Mem In Qop’'n to Def.’s Am Mit. To Dismss Pl."s Am
Conpl . at 2.)

On or about August 6, 1998, LaSalle granted a termloan for
$625,000 to FSF, also a Florida corporation where Def endant
serves as President. The FSF term | oan proceeds were al so used
to maintain the property in Bucks County, Pennsylvania to be
| eased to Homarus for its use in the area. (Pl.’s Mem In Qpp’'n

to Def.’s Am Mdt. To Dismss Pl."s Am Conpl. at 3.)



The Defendant executed three guaranties for these |oans. On
or about August 5, 1998, Defendant entered into a Continui ng
Uncondi ti onal Guaranty. On or about August 20, 2001, Defendant
entered into a Fourth Additional Limted Guaranty. On or about
May 9, 2002, Defendant entered into an Amended and Rest at ed
Limted Guaranty; both the Arended and Restated Guaranty were
i ssued to guarantee the financial obligations of SeaSpecialties.
(Compl. 11 3-4.) Modifications were nade to the agreenent as
needed. Modification No. 13 contains jurisdiction and venue
provi sions. The provisions state that both parties would consent
to the jurisdiction of the Cormonweal th of Pennsyl vania and of
the United States District Court for the Eastern District of
Pennsyl vania. (Conpl. 11 3-4.)

In May of 2002, Defendant visited Phil adel phia to neet with
LaSalle First Vice President David S. Oppenhei ner
(“Oppenheiner”). During this visit, the Defendant al so spent
time with enpl oyees at his Bucks County, Pennsylvani a operation.
The Defendant visited the Phil adel phia area again in Cctober of
2003 to neet wth Oppenheiner and visit his enployees. (Pl.’s
Mem In Qp’'nto Def.’s Am Mt. to Dismss Pl.’s Am Conpl. at
4-5.)

I n June of 2005, Plaintiff began to |Iiquidate FSF and
SeaSpecialties, and defaulted on his loans. At this point, al

anounts under the | oan agreenent becane due. After receiving no



response from SeaSpecialties or FSF, LaSalle demanded that the
Def endant pay all anpbunts owed based on the guaranties he signed.
(Conpl . 1 4-5.)
PROCEDURAL HI STORY

LaSalle filed its Conpl ai nt agai nst Defendant on Novenber 7,
2005. On Decenber 27, 2005, the Defendant filed a notion to
di sm ss the Conplaint on grounds that this Court |acked subject
matter and personal jurisdiction. The Defendant al so asserted
that this Court was not the proper venue. LaSalle filed an
Amended Conpl ai nt on Decenber 29, 2005 and then argued that the
subject matter jurisdiction issue was noot. Finally, on February
3, 2006, the Defendant filed an Amended Mdtion to Di sm ss
Plaintiff’s Amended Conplaint for |ack of personal jurisdiction
and i nproper venue. (Pl.’s Mem In Qop’'n to Def.’s Am Mt. to
Dismss Pl.’s Am Conpl. at 5-6.)

DI SCUSSI ON

l. Legal Standard

A defendant has the burden of showing a | ack of personal

jurisdiction. See Fed.R Civ. P. 12 (h)(1). The plaintiff “need

only establish a prima facie case of personal jurisdiction and
the plaintiff is entitled to have its allegations taken as true

and all factual disputes drawn in its favor.” _Pinker v. Roche

Hol dings Ltd., 292 F.3d 361, 368 (3d Cr. 2002). The Plaintiff

must prove with “reasonable particularity that sufficient



contacts to support jurisdiction exist between the defendant and

the forumstate.” W©Mass. Sch. of Law at Andover, Inc. v. Am Bar

Assoc., 846 F. Supp. 374 (E.D. Pa. 1994).

1. Per sonal Juri sdiction

In order to determine if personal jurisdiction exists over a
non-resi dent defendant, this Court nust determ ne (1) whether
jurisdiction exists under Pennsylvania s |ong-arm statute, and
(2) whether exercising jurisdiction would violate the due process
cl ause of the Fourteenth Amendnent to the United States

Constitution. Van Buskirk v. Carey Canadian Mnes, Ltd., 760 F

2d 481, 489-90 (3d Cr. 1985).

Pennsyl vania’s | ong-arm statute provides definitions of
general and specific jurisdiction. General jurisdiction is used
to assert personal jurisdiction when the claimdoes not arise out
of or is unrelated to the defendant’s contacts with the forum

Dol |l ar Sav. Bank v. First Sec. Bank of Utah, 746 F. 2d 208, 211

(3d Cir. 1984). This Court may assert general jurisdiction over
a person when defendant (1) is served within Pennsylvania, (2)
consents to jurisdiction, or (3) is a domciliary of
Pennsyl vania. 42 Pa. Cons. Stat. Ann. § 5322.

This court nay exercise specific jurisdiction when “the
claimis related to or arises out of the defendant’s contacts

with the forum” [/d. The defendant nust have “certain m ni mum



contacts with the forumstate such that the nmmintenance of the
suit does not offend traditional notions of fair play and

substantial justice.” |International Shoe Co. v. Washington, 326

U S 310, 316 (1945). The plaintiff nust show that: (1) there is
a ‘substantial connection’ between the defendant and the forum

state, Burger King Corp v. Rudzewi cz, 471 U S. 462, 475 (1985);

and (2) the exercise of jurisdiction would not nmake litigation
‘so gravely difficult and i nconvenient’ that the party is

severely di sadvantaged. The M S Brenen v. Zapata O f-Shore Co.,

407 U.S. 1, 18 (1972).

Pennsyl vania’s long-arm statute provides for specific
jurisdiction when the cause of action arises from defendant’s
busi ness transactions wthin the Conmonwealth. 42 Pa C S A
85322 (a)(1). Specifically, the statute states in relevant part
t hat :

A tribunal of this Commonweal th nmay exercise persona
jurisdiction over a person... who acts directly or by an
agent, as to a cause of action or other matter arising from
such person

Transacting any business in this Comonweal th.

W t hout excluding other acts which may constitute
transacting business in this Commonweal th, any of
the follow ng shall constitute transacting

busi ness for the purpose of this paragraph:..

(iv) The engaging in any business or
profession within this Comobnweal t h,
whet her or not such business requires
i cense or approval by any governnent
unit of this Commonweal t h.

(v) The ownership, use or possession of
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any real property situate within
t hi s Commonweal t h.

42 Pa C.S. A 85322 (a)(1)(iv),(v).
The long-arm statute al so states that:

[i]n addition to the provisions of subsection (a), the
jurisdiction of the tribunals of this Comobnweal th
shall extend...to the fullest extent allowed under the
Constitution of the United States and may be based on
the most mninumcontact with this Commbpnweal th al | owed
under the Constitution of the United States.

42 Pa C. S.A 8§5322(b).

A. General Jurisdiction Wth Respect to Defendant’s Consent
to Jurisdiction.

An i ndividual defendant may consent to personal
jurisdiction and venue in forum sel ection clauses. See, e.

Provident Mutual Life Ins. Co. v. Bickerstaff, 818 F. Supp. 116,

118 (E.D. PA. 1993). A forum sel ection clause nust clearly be
shown to be a vital part of the agreenent. MS Brenen states
that “it would be unrealistic to think that the parties did not
conduct their negotiations including fixing the nonetary terns,
with the consequences of the forumclause figuring promnently in

their calculations.” MS Brenen 407 U S. at 15. The Def endant

under st ood when he guaranteed the | oans and accepted the

nodi fications that the Comonweal th of Pennsylvania and the
Unites States District Court for the Eastern District of

Pennsyl vani a woul d have jurisdiction of all matters in the | oan

agr eenment .



The Supreme Court held in M S Brenen that forum sel ection

clauses are “prima facie valid’” and should be enforced unl ess

shown to be “unreasonabl e under the circunstances”. M S Brenen,

407 U. S. at 15. Courts have stated that a forum sel ection cl ause
not secured through coercion can be seen as unreasonabl e and
invalid if it is seen as seriously inconvenient. A def endant
must show that the forumis so gravely difficult that they wll
be deprived of their day in court or the clause was procured

t hrough fraud or overreaching. MS Brenen, 407 U. S. at 16.

In the present case, the Defendant has failed to present this
evi dence. The Defendant consented to jurisdiction in two sections
of the | oan nodification agreenent, Section 20(b) and Section 14.
Section 20(b) discusses venue for the Anended and Restated Limted

Guaranty and the Fourth Additional Limted Guaranty states that:

“Obligors, by their signatures set forth bel ow
irrevocably consent” to this Court’s jurisdiction for
all actions or proceedings “in any way, nanner or
respect, arising out of or fromor related to the Loan
Agreenent, the Loan Docunents, the other Agreenents or
the Collateral.” (Mdification 13 8§ 20 (b).)

“Obligor” is defined to include “the individual CGuarantor,”
Harvey Oxenberg. (Modification 13, p. 3.) Harvey Oxenberg visits
t he Phil adel phia area consistently to nonitor his SeaSpecialties,
FSF, and Homarus operations. Furthernore, the Defendant consented
to this Court’s jurisdiction in Mdification No. 13 Section 14.

Section 14 requires the Defendant to consent to all clains



brought by LaSalle and does not pertain to any particular |oan
docunent. Section 14 states “each obligor irrevocably consents
to the non-exclusive jurisdiction of the courts of the
Commonweal t h of Pennsyl vania and of the United States District
Court for the Eastern District of Pennsylvania.” (Mdification 13
8 14.) Here, Plaintiff provides no evidence that enforcenent of
this clause is unreasonable or unjust or that it was obtained

t hrough “fraud or overreaching.” M S Brenen, 407 U.S. at 15.

Rat her, the record here indicates that the Defendant, a
M am resident, owned SeaSpecialties which owned Homar us.
Homar us operated out of Bucks County, Pennsylvania. Wen the
Def endant guaranteed the | oan and signed nodifications to the
| oan, he fully understood he would be dealing with LaSalle’s
Phi | adel phi a, Pennsyl vania office. As a personal guarantor of
the | oans, the Defendant was not served in Pennsylvania, nor is
he domciled in Pennsylvani a. We thus find that, as an
i ndi vi dual, the Defendant consented to the general jurisdiction
of this Court in Sections 14 and 20 of |oan nodification docunment

No. 13.

B. Specific Jurisdiction over an Individual due to M ni mum
Contacts with the Forum and Traditional Notions of Fair Play and
Subst anti al Justi ce.

W also find that as an individual, the Defendant satisfies

the requirenents of specific jurisdiction. In National Can




Corporation v. K. Beverage Conpany, 674 F. 2d 1134 (6th Gr

1982), the Court held that guarantor defendants satisfied the
requi renents for specific jurisdiction where they signed a
personal guaranty for a business they had an economc interest in
that had the requisite “mninmumcontacts” with the forum This

court held in MM Properties v. Coolawalla, Inc. Enterprises, No.

G v.A 95-7598, 1996 W. 355331 (E.D. Pa. June 26, 1996), that

def endant guarantors had sufficient “mnimumcontacts” with the
forum In that case, the defendants had on numerous occasions
faxed witten communi cations to King of Prussia, Pennsylvania and
engaged in tel ephone conference calls with the King of Prussia
office. This Court determ ned that these negotiations established
a “substantial connection” between the defendants and the forum?”

Id. at 4 (citing Burger King Corp. v. Rudzewi cz, 471 U S. at 479

(1985)). Here, when the Defendant personally net with M.
Oppenhei ner to discuss his role as guarantor of the | oans, he
purposely availed hinmself of jurisdiction within the Comopnweal th
of Pennsylvania. The Defendant engaged in acts within the forum
and consistently conducted business with M. Oppenheiner. The
Plaintiff’s personal “negotiations and contenplated future
consequences, along with the terns of the contract and the
parties’ actual course of dealing . . . nust be evaluated in
determ ni ng whet her the defendant purposely established m ni num

contacts.” Burger King Corp.v. Rudzewi cz, 471 U S. 462, 479
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(1985). During the neetings wwth M. Oppenheiner, the Defendant
di scussed the operations and financial obligations of

SeaSpeci alties, Homarus, and FSF. Based on the Defendant’s
ongoing visits to Phil adel phia to discuss the | oan agreenent, he
purposefully availed hinself of the privilege of conducting
activities within the forumstate. He invoked the benefits and

protections of the |laws of Pennsylvania. Hanson v. Denckla, 357

U.S. 235,253 (1958).

The Defendant established enough “m ni mum contacts” with the
forumto establish jurisdiction of this Court. Many courts have
stated that one visit by a defendant to the forum nay provide the
necessary “mni mum contacts” if the contract that is the basis of

t he cause of action was negotiated during the visit. Stop-a-Flat

Corp. v. Electra Start of Mchigan, Inc., 507 F. Supp. 647, 650-651
(E.D. Pa. 1981). \When the Defendant nmet with M. Qppenheiner in
June of 2005, they specifically discussed the Defendant’s
liquidation of FSF and SeaSpecialties, and the financia
ram fications as they related to LaSalle. The June 2005 neeting in
conjunction with nmeetings that occurred in May of 2002 and Cct ober

of 2003 provide for the specific jurisdiction of this court.

Si nce m ni mum contacts have been established, this Court
must now determ ne if exercising specific jurisdiction over the
Def endant conplies with “traditional notions of fair play and

substantial justice.” |International Shoe, 326 U S. at 316. The
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Def endant has failed to prove that jurisdiction is unreasonabl e.
Courts have stated that “nodern transportati on and conmuni cati ons
have made it nuch | ess burdensone for a party sued to defend
himself in a State where he engages in economc activity.”

Ceneral Electric v. Duetz AG 270 F. 3d 144(2001). Here it

apears that the Defendant, as President of Homarus, regularly
travels to the Phil adel phia area to neet with enpl oyees at his
Bucks County operation. The Defendant is also currently
litigating a related nortgage foreclosure action in Bucks County,
and he is President of FSF which conducts business in

Pennsyl vani a. Through busi ness negotiations wth LaSalle and
ongoi ng visits to Bucks County in association with FSF,

SeaSpeci alti es and Homarus, the Defendant has shown an ability to
cone to the forumstate. Based on the m nimum contacts, the
exercise of jurisdiction conports with fair play and substanti al
justice. This Court may exercise specific jurisdiction over the

def endant .

I[1l. Venue is Proper in the Eastern District of
Pennsyl vani a

Under 28 U.S.C. 8 1391 (a):

A civil action wherein jurisdiction is founded only on
diversity of citizenship may, except as otherw se

provi ded by | aw, be brought only in(1) a judicial
district where any defendant resides, if all defendants
reside in the sane state,(2) a judicial district in
whi ch a substantial part of property that is the

subj ect of the action is situated, or(3) a judicial

12



district in which any defendant is subject to personal
jurisdiction at the tine the action is commenced, if
there is no district in which the action nay otherw se
be brought. 28 U . S.C. § 1391 (a).

In this case, the Bucks County operation is the subject of
this action, because the | oans at issue were used to support it.
The real property that was used to secure the nortgage between
FSF and LaSalle is located in Bucks County, Pennsylvania. The
FSF term | oan was used to maintain the property in Bucks County,
Pennsyl vani a and rel ated forecl osure actions are pending in the
Court of Common Pleas for Bucks County. Because this Court
previously has determ ned that the Defendant has sufficient
m ni mum contacts to be subject to personal jurisdiction, venue is
proper under 28 U . S.C. 8§ 1391 (a). Accordingly, Defendant’s

Motion to Dismss for |nproper Venue is denied.
CONCLUSI ON

For the above nentioned reasons, we w |l deny Defendant’s
Motion to Dismiss the conplaint for |lack of personal jurisdiction

and i nproper venue. An appropriate order follows.
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N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LASALLE BUSI NESS CREDI T, LLC, ) ClVIL ACTI ON

No. 05-5849
Pl aintiff,

HARVEY OXENBERG

Def endant .

JOYNER, J July , 2006
ORDER

AND NOW this 18th day of July, 2006, upon consi deration of
Def endant’s Motion to Dismss for |ack of personal jurisdiction
and i nproper venue, and Plaintiff’s response thereto, it is
hereby ORDERED and DECREED t hat Defendant’s notion is DEN ED
Defendant is directed to file his answer to the Plaintiff’s
Amended Conplaint within twenty (20)days of the entry date of

this order.

BY THE COURT:

s/J. Curtis Joyner
J. CURTI S JOYNER, J.
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