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This case was tried non-jury on June 26 and 27, 2006.
My findings and concl usions are summarized below. There is,
actually, little or no dispute as to the facts. Counsel for
plaintiff has submtted 180 proposed findings of fact, together
wi th 151 proposed conclusions of |aw — a remarkabl e nunber, until
one notes that counsel appears to have sinply submtted a | egal
brief, with each sentence constituting a separate, nunbered
par agr aph. Defense counsel has submtted a nore nodest total of
44 proposed findings of fact, and 14 proposed concl usions of |aw
The relevant facts can be stated briefly. 1In 1987, a
gentl eman named Harold G Fulnmer, |1l purchased a $10 million
life insurance policy fromthe defendant (Policy Nunber 2535113),
and i medi ately transferred ownership of the policy to a trustee,
under a life insurance trust created pursuant to an irrevocabl e
deed of trust dated August 21, 1987. 1In 1999, plaintiff PNC

Bank, National Associ ati on becane the successor trustee under



that arrangenment. At all relevant tinmes, plaintiff had a copy of
the life insurance policy inits files, and the defendant had a
copy of the trust agreenent in its files.

Under the ternms of the trust agreenment, M. Ful mer was
solely responsi ble for paying premuns on the policy, and the
plaintiff, as trustee, did not even have a duty to keep M.

Ful mer informed as to premuns due. On the other hand, under the
terms of the insurance policy, the defendant insurance conpany
did not have any stated obligation to communicate with M. Ful ner
either; it was required to send notices to the owner of the
policy, the plaintiff bank. And, since the defendant had a copy
of the trust agreenent in its files, defendant was presunmably
chargeable wth notice that the bank m ght not be notifying M.
Ful mer about prem uns due.

These techni cal problens are not addressed by counsel
in their argunents, presunably because of the way in which the
parties conducted their relationshi ps over the years, and
particularly since plaintiff becane the trustee in 1999. The
def endant sent all prem um notices, annual statenents, and other
docunentation relating to the policy to the bank. Mst of these
communi cati ons were addressed to M. Fulmer in care of the bank,
but directed to the attention of specific individuals at the
bank. The Ful mers communicated principally with the bank, rather

than directly with the insurance conpany, but occasionally dealt



directly with the insurance conpany. And the bank endeavored to
keep M. Fulnmer infornmed about all prem um notices and ot her
significant events.

The insurance policy in question was a “vari abl e
prem uni policy. The premuns had to be cal cul ated by the
i nsurance conpany, and increased over tine, as M. Fulner’s age
i ncreased, and as pertinent interest rates changed. The
def endant was solely responsible for calculating the appropriate
prem um which depended heavily upon the “cost of insurance”
factor which varied with age, as noted above.

Under the terns of the policy, M. Fulnmer had the right
either to pay premuns periodically, or to cause the cash
surrender value of the policy to be used to pay premuns. In
conformty with this right, the policy included the follow ng
provi si ons:

“Grace Period. This policy will stay in

force for 60 days after the nonthly due date

on which the cash value is not sufficient to

cover the nonthly deductions then due...

Lapse. |If sufficient premumis not paid by

the end of the grace period, the policy and

any additional benefit riders will end

w thout value. W will nmail you notice of

t he amount of premiumthat will be sufficient

to continue the policy in force at |east 30

days before the end of the grace period.”

In 1993, M. Fulner formally notified the defendant

i nsurance conpany (and the trustee) that he wi shed to use the

cash surrender value of the policy, until further notice, to pay
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premuns. He formally requested the insurance conpany to notify
himif the cash surrender value was insufficient to pay prem uns
at any tinme in the future. Fromthen on, as each quarterly
paynment of prem um becane due, plaintiff would | earn ahead of
time from def endant whet her prem um paynments over and above the
cash surrender value woul d be necessary, and woul d cause M.

Ful mer to make the necessary paynents. At tines, the policy
woul d enter the “lapse” condition, the defendant would issue a

| apse notice to plaintiff, and plaintiff would cause M. Ful nmer
to make the necessary paynents.

Al'l inquiries addressed to the defendant insurance
conpany were handled by its “custoner service” representatives.
The inquirer would tel ephone a listed nunber, would provide the
nunber of the insurance policy, and woul d t hereupon be directed
to a specific custoner service representative. The custoner
service representatives, in turn, had access to the conputer
files of the defendant, and would provide information to the
cal l er based upon what the conputer screen showed.

It should al so be noted that the defendant’s conputers
caused various notices to be sent out fromtine to tine.
Specifically, on each yearly anniversary of the policy, the
def endant’ s conputers woul d generate and distribute an annual
statenent showi ng the status of the policy. Invariably, these

statenments disclosed (in small print at the end) that, during the



follow ng year, it was likely that the cash surrender val ue of
the policy would not suffice to pay all prem uns due, and that,
unl ess premuns were duly paid as required, the policy m ght
| apse.

By | ate 2003, prem unms on the Ful nmer policy were
aver agi ng about $25,000 per quarter, $100,000 per year. By the
end of 2003, sone entries in the defendant’s conputer records
could give the inpression that the cash surrender value of the
Ful mer policy should be sufficient to pay the prem uns.
Actual |y, however, because cash surrender value was the anount

whi ch woul d remain after deduction of a “cancellation fee” of

about that anmpount, there was little or no cash surrender val ue

the Fulmer policy by the end of 2003.

One inquiry of the defendant yielded the information
that a paynent of $511.04 would suffice to keep the policy in
force for three nore nonths — until on or about March 23, 2004.
Ms. Fulmer pronptly paid that anount.

The devel opnment which | regard as crucial occurred on
February 11, 2004, when the bank’s representative, M. Allen,

t el ephoned the defendant’s custoner service representative, M.
M ncks, to clarify the prem um situation, and was assured that
t he paynent which had just been nade was “sufficient to pay
prem um paynents for three nonths” and that the “current cash

val ue” was $25,238.67. As was her custom WM. Allen nade a



witten record of this conversation at the tine. Her testinony
on this subject is not contradicted in any way.

It is now clear that Ms. Allen was given incorrect
information, but there can be no doubt that, had the correct
i nformati on been furnished, the Ful mers woul d have nade what ever
prem um paynment was required. The defendant cal cul ated that the
policy entered a | apse period as of February 23, 2004. |In Mrch
2004, the defendant sent a “late paynent offer” to the bank,
suggesting that a paynent of $24,268.51 would be required;
actual ly, a paynment of approximtely $16, 000 shoul d have been
sufficient.

Representati ves of the bank, upon being notified that
the policy had allegedly | apsed, sought clarification fromthe
def endant, but were told that, since the policy had term nated,

t he custonmer service representatives could no |onger obtain the
pertinent information fromthe conputer system

M. Ful mer availed hinself of the right conferred by
the insurance policy to seek reinstatenment after the policy had
| apsed. Unfortunately, because he was determ ned to be then
uni nsurabl e, the defendant refused to reinstate the policy.

During the period from 1987 to the cancellation of the
policy, M. Fulnmer had paid the defendant approximtely $1.5
mllion in premuns. It is very clear, and undi sputed, that

neither the plaintiff nor the Fulmers had any intention of



allowng the policy to |lapse. M. Fulnmer had anple funds

avai lable with which to pay premuns. H's decision to use cash
surrender values to offset prem uns was based upon investnent
consi derations, not |ack of funds.

My concl usions of law are straightforward: but for the
incorrect information supplied to plaintiff by the defendant’s
custoner service representatives, the prem uns woul d have been
paid and the policy would not have | apsed. The defendant cannot
lawful |y cancel the policy for nonpaynent of prem uns, when the

defendant itself was responsible for the default. Aetna Cas. &

Surety Co. v. Netz, 1993 W. 89766 (E.D. Pa. Mar. 29, 1993);

Amrovcik v. Metro. Life Ins. Co., 180 A 727 (Pa. Super. C

1935). The defendant was legally obliged to act in good faith.

Huang v. BP Anbco Corp., 271 F.3d 560 (3d Cir. 2001); Dercoli v.

Pennsylvania Nat’| Miut. Ins. Co., 554 A 2d 906 (Pa. 1989).

Non- | ssues

It is appropriate to nmention briefly certain additional
contentions made by the parties. Defendant made the remarkable
argunent that this court was w thout subject matter jurisdiction
over the controversy because, sone years ago, as the result of a
cl ass action, the defendant was found to have overcharged all of
its custoners, and was required to make nodest refunds to al
policy-hol ders who were nenbers of the class, including the

Ful mer policy. A court in California reserved jurisdiction to



enforce the settlenent, and the settlenent included providing

def endant a general release. Contrary to defendant’s present
argunent, | amsatisfied that neither the final judgnent, nor the
terms of the releases, could reasonably be interpreted as barring
this court’s jurisdiction, or as barring the inposition of
ltability for additional, unrelated w ongs.

Def endant al so argues, strenuously, that, under the
express provisions of the insurance policy, only the defendant
Board of Directors and other high officials had the right to
anend the insurance policy. That is, of course, true, but
plaintiff is not seeking to anmend the insurance policy, nerely to
enforce it according to its ternms, and with the inplied covenant
of good faith and fair dealing.

An Order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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Il Irrevocabl e Deed of Trust
Dat ed 8/ 21/ 97
V.

AVERUS LI FE | NSURANCE COMPANY NO. 05-02966-JF
ORDER

AND NOW this 17'" day of July 2006, |IT IS ORDERED
ADJUDGED AND DECLARED

1. That the defendant Anerus Life Insurance
Conmpany wongfully termnated the life insurance policy invol ved

in this case.

2. That the insurance policy in question (Policy
Nunber 2535113, insuring the life of Harold G Fulmer, 1l for
$10 million) remains in full force and effect, subject only to

the conditions set forth in the follow ng paragraph:

3. Def endant shall, within 30 days, calculate the
anount of premium if any, in excess of cash surrender val ues,
whi ch woul d have been necessary to keep the policy in force until
the next prem um due date, and shall pronptly informplaintiff
and M. Ful nmer of the anobunt due, if any. Such cal cul ati on may
take into account interest which would have been earned on such

prem uns during the interval.



4. Wthin 10 days after notification, M. Ful ner
shal | cause the requisite paynents to be nade.

5. This court reserves jurisdiction to resolve any
di sputes which may arise concerning the cal cul ati on of prem uns

and related matters.

BY THE COURT:

/s/ John P. Full am

John P. Fullam Sr. J.
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