IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLARA TATE SPENCER : CIVIL ACTI ON
V. : 04- 4974

GLENN ECKMAN, ET AL.

MVEMORANDUM AND ORDER

JOYNER, J. July 13, 2006
Via the notion now pending before this court, Defendants,

d enn Eckman and the Borough of Phoenixville (*“Defendants”), nobve

for summary judgnent. For the reasons outlined below, the notion

shal | be granted.

Backgr ound

Plaintiff, Clara Tate Spencer (“Plaintiff”), instituted this
action agai nst Defendants! seeking recovery on her own behal f and
as Admnistratrix of the Estate of Lanont Tate based on all eged
violations of 42 U S.C. 8 1983 and state |law clains for
negl i gence, negligent supervision, intentional infliction of
enotional distress, and wongful death. This case stens from an
aut onobi | e acci dent on Cctober 24, 2002 involving Lanont Tate
(“Tate”) and d enn Eckman (“Eckman”). (Pl.’s Conpl. at 21.)
Eckman was a police officer enployed by the Borough of
Phoeni xville (the “Borough”). (Pl.’s Conpl. at 4.) After

finishing his shift, Eckman, driving his private vehicle, was

Plaintiff’s Conplaint also included clains against additional
defendants that were di sm ssed pursuant to earlier orders of this
Court.



rear-ended by a white car on Pawlings Road in Lower Providence
Townshi p. (Eckman Dep. at 190-92.) After the collision, Eckman
pulled to the side of the road. (lLd. at 193.) Eckman observed
the white car that had struck his vehicle drifting across the

| anes and onto the shoul der and then the grass on the side of the
road. (ld. at 205.) After pulling his vehicle into the driveway
of a nearby school, Eckman observed that, after drifting onto the
grass and stopping briefly, the white car accelerated in reverse
and began making circles or ‘donuts’ in the grassy field adjacent
to the road. (ld. at 210-213.)

Eckman used his cell phone to call the Lower Providence
Police Departnent to report that he had been in an accident and
that the other vehicle involved was driving erratically in a
field. (Eckman Dep. at 212, 214.) Eckman then left his vehicle
and wal ked towards the car. (ld. at 223.) Before reaching the
car, Eckman spoke with John Farren (“Farren”), another notori st
who had stopped, and the two proceeded across the field towards
the white car. (ld. at 223-24.) By the tinme Eckman and Farren
got close to the car, it had cone to a stop, but the engine was
racing or revving. (ld. at 227-28.) Eckman approached the
vehicle and attenpted to get the driver’s attention, and
attenpted to open the passenger door. (ld. at 231.) Eckman
observed that the driver was hunched or slunped over, with his
head faci ng down towards the shifting nechanism (ld. at 231-

32.) Eckman observed that the driver was trenbling or shaking



mldly, and that he appeared to have sone saliva on his coat.
(ILd. at 233.) Eckman suspected that the driver was having a
seizure. (1d.)

Farren used his cell phone to call 911. (Ecknan Dep. at
235.) Wile Farren was on the phone with the 911 operator,
Eckman, who was a vol unteer energency nedical technician (“EMI™)
with the Lower Providence Community Center (designated
incorrectly in this action as the Lower Providence Anmbul ance
Company (“LPCC’)), told himto nmake sure an anbul ance was sent.
(Id.) Eckman assuned that an LPCC anbul ance woul d be sent, and
called fellow LPCC EMI Harold “Ted” Baird (“Baird”) via Nextel
two-way radio to advice Baird that an anbul ance was needed.
(Ld.)

Sergeant David Wayne Matthews (“Matthews”) of the Lower
Provi dence Police Departnent arrived on the scene and proceeded
onto the field. (Eckman Dep. at 234-35.) Eckman summari zed the
accident and told Mtthews that the driver appeared to be having
a seizure. (ld. at 236.) Eckman noved away fromthe vehicle ,
and WMatthews attenpted to open its doors, but found that they
were | ocked. (1d.) At that point, Corporal Mark Deussing
(“Deussing”) and O ficer Thomas Monme (“Momme”), al so of the
Lower Providence Police Departnent, arrived and attenpted to get
into the vehicle, but were al so unsuccessful. (Matthews Dep. at
9.) WMatthews observed that the driver was seizing, and appeared

to be foamng at the mouth. (l1d.) Mnme tried to break the



driver’s side window wth a small fire extinguisher, and al so
attenpted to open the driver’s side door with a ‘slimjim’ but
nei t her was successful. (Monmme Dep. at 6-7.) Mnmme observed
that while he was attenpting to open the door using the ‘slim
jim’ it appeared that Tate was doing everything possible to keep
the car doors | ocked, including trying to keep his hands on the
electric lock swtch. (ld. at 8.) Deussing observed simlar
behavi or. (Deussing Dep. at 11.; Cont’d Deussing Dep. at 24.)

Matt hews used a large fire extinguisher to break the
passenger side window. (Cont’d Matthews Dep. at 35.) He clinbed
t hrough the passenger w ndow, and attenpted to renove the key
fromthe ignition. (Matthews Dep. at 15; Monme Dep. at 8.)
Matt hews noticed that Tate appeared to reach into his jacket
pocket. (lLd. at 16.) Wiile Matthews was still leaning into the
car through the passenger w ndow, the car suddenly noved forward
towards the school. (Cont’d Momrme Dep. at 55.) Momre worried
that the car m ght reach the school and harm a student or
teacher, or that it could get back onto the road. (Momre Dep. at
9-10.) Deussing recalled that, at sonme point during the
officers’ attenpts to enter and control the vehicle, Eckman
stated that he was famliar with the driver, and that Tate m ght
be arned and dangerous. (Deussing Dep. at 12.)

Mat t hews eventually was able to turn the car off and put it
into park. (Momme Dep. at 16.) At that point, Tate was shaking

and twitching in what appeared to be a seizure. (Cont’d Matthews



Dep. at 40.) Farren, after consulting with Matthews, used a
hammer to break the rear driver’s side wndow (ld. at 45.)
Momme opened the rear door, and noted that the driver was
attenpting to engage the electric |locks. (Cont’d Monme Dep. at
59.)

Morme and Matthews attenpted to renove Tate fromthe
vehicle, but he resisted that effort by noving his body and arns
back and forth and pulling hinself back into the car. (Cont’d
Morme Dep. at 63-64; Matthews Dep. at 18-19.) They eventually
extracted Tate fromthe vehicle, and placed himon the ground
belly-down. (Cont’d Matthews Dep. at 49-50.) Mmme and Matthews
recall that, after Tate was renoved fromthe car, Eckman advi sed
them that he recogni zed Tate from Phoeni xville, and that they

shoul d watch Tate carefully, as he m ght be dangerous.? (Cont’'d

2Eckman previously interacted with Tate in the course of
Eckman’ s patrol duties as a police for the Borough of Phoenixville.
Eckman was advi sed by col | eagues that Tate frequented high drug
activity areas in Phoenixville. (Eckman Dep. at 72-73.) Tate, along
with his conmon | aw wi fe, Rhonda Dorshei ner (“Dorsheiner”), was
convicted on drug charges. (Dorsheimer Dep. at 52-53, 55.) On one
occasi on, Dorshei mer was stopped by Eckman for driving with a
suspended license. (ld. at 61.)

Plaintiff believes that Eckman harassed her son while on patrol,
but could not provide any specific exanples of any such incidents.
(Spencer Dep. at 36-37.) Plaintiff does not believe that her son was
ever arrested by Eckman. (ld. at 37.)

Dor shei mer clains that Eckman drove by Tate’s grandnother’s hone
whil e Tate was outside, and advised Tate to nove on. (Dorshei mer Dep.
at 65-66.) Dorsheinmer also recalls that Eckman nmay have been anpbng a
nunber of officers that responded when Tate had a seizure in a
bar bershop i n Phoenixville that |eft himunconscious and unresponsive.
(lLd. at 67-70.)

Eckman recalls that, during a traffic stop involving other
individuals, a man (later revealed to be Tate) approached with the
hood of his sweatshirt obscuring his face, and his hands in his
pockets. (Eckman Dep. at 74-75.) Wen the man refused to take his
hands out of his pockets, Ecknman drew his weapon, and the man stopped.



Monme Dep. at 25; Cont’d Matthews Dep. at 57.)

VWiile the three police officers were on the ground next to
Tate, he flailed his arns and kicked his |l egs. (Eckman Dep. at
259, 264; Cont’d Matthews Dep. at 57; Matthews Dep. at 19.)

Mome was near Tate’'s head, Matthews was near his m d-section,
and Deussing was near Tate's feet. (Matthews Dep. at 19.)

Morme hel d Tate down by his knee or |eg, but checked to be sure
that Tate was breathing. (Cont’d Momre Dep. at 35.) The
officers attenpted to handcuff Tate, but he resisted putting his
hands behind his back, and his jacket sleeves nade it nore
difficult to get the cuffs onto his wists. (Cont’d Deussing
Dep. at 28-29; Cont’d Matthews Dep. at 57-58.) Deussing was able
to cuff one of Tate’'s wists, but could not cuff the other hand,
so Eckman cane over and assisted in holding the uncuffed arm so
t hat Deussing could apply the other cuff. (Eckman Dep. at 265-
67.)

Because Tate continued to kick his feet, Matthews retrieved
and applied a set of flex cuffs to restrain Tate’'s legs. (Cont’d
Matt hews Dep. at 59-63.) Eckman assisted in fastening the flex
cuffs. (l1d. at 64-65; Eckman Dep. at 300-01.) Matthews believed
that it was necessary to restrain Tate for the safety of the

officers, others in the area, and Tate hinself. (Mtthews Dep.

(ILd. at 75.) Eckman did not know that the man was Tate until

Phoeni xville Police Oficer Pacifico (“Pacifico”) arrived, and Tate
renoved his hood. (ld. at 76-77, 80.) Eckman continued handling the
traffic stop, while Pacifico handcuffed Tate. (ld. at 82.) Tate was
charged with disorderly conduct, and was |ater found guilty of that
charge. (ld. at 79.)



at 20-21.) Mnmme confirnmed that Tate woul d not cal m down,
continued to resist and evade the officers, and would not respond
to instructions. (Momre Dep. at 12.) Deussing agreed that
restraining Tate was necessary for safety reasons, and was a step
he woul d have taken even if Eckman had not suggested that Tate

m ght be arnmed or dangerous. (Cont’d Deussing Dep. at 45-46.)

Bef ore Tate was handcuffed, Paranmedi c Rebecca Smith
(“Smth”) and Baird arrived, but were instructed to stand back
until the officers were able to safely restrain Tate. (Smth
Dep. at 15-20; Momme Dep. at 13.) This was standard procedure.
(Smth Dep. at 23.) After Tate was handcuffed, Matthews had
Monme and Deussing search Tate, but they found nothing. (Cont’d
Mat t hews Dep. at 65-66.) The police officers then called the
medi cal personnel over to assist Tate. (Mome Dep. at 16.)

Smth inquired about renoving Tate’'s handcuffs, but Mtthews
declined due to Tate’s behavior and resistance. (Cont’d Matthews
Dep. at 70-71.) Smth indicated that Tate could be transported
wi th handcuffs as long as his airway was open, and after checking
to confirmthat this was the case, agreed to transport Tate with
hi s hands cuffed behind his back. (ld. at 71.)

When Smith first exam ned Tate, he appeared to be
unconscious with snoring respirations. (Smth Dep. at 28.) At
that point, Tate was under Smith's nedical care, and no one
assisted with her assessnment of his condition. (ld.) Smth

roused Tate to consci ousness, and he was noved into the



anbul ance. (1d. at 27.) Smth observed that Tate’'s breathing
returned to normal and the snoring respirations ceased as soon as
he regai ned consciousness. (ld. at 29.) Smth asked that Tate’'s
coat be renoved in case she needed to reach his arns for
treatment. (ld. at 32.) |If necessary, the sane treatnent could
have been adm nistered with the jacket on. (ld. at 32-33.)
Smith did not believe that Tate's coat restricted his breathing.
(Cont’d Smth Dep. at 110.) Smth did not observe Tate having a
sei zure, but did notice that he continued to resist the
restraints. (ld. at 35; see also Baird Dep. at 60.) Nor did
Smth observe any breathing difficulties or obstructions to
Tate’s airway during the trip to the hospital. (Smth Dep. 28-
29; Cont’d Smith Dep. at 154.) Smth recalled that soneone at
the scene advised her that Tate had a history of drug use and
sei zures, but that this information did not change her approach
to providing nedical treatnent for Tate. (Smth Dep. at 30, 38.)
Tate continued to struggle, yell, and thrash about
t hroughout the transport. (Smth Dep. at 43-44; Baird Dep. at
23, 24, 27.) Baird used a pulse-ox neter to check Tate’'s oxygen
saturation, and Smth placed Tate on 15 liters of oxygen using a
non-rebreather mask. (Smth Dep. at 45-46.) Tate was provi ded
oxygen during the entire transport. (Cont’d Smth Dep. at 97-
98.) Smth did not communicate with nmedical conmand at the
hospital regarding Tate' s condition because she did not see a

need to get additional instruction. (ld. at 105.)



Upon arriving at the hospital, Baird wheeled Tate into the
hospital. (Baird Dep. at 71-74.) Sergeant Stanley Turtle
(“Turtle”), another Lower Providence police , followed the
anbul ance to Phoenixville Hospital and acconpanied Smth, Baird,
and Tate through the energency entrance and into an exam nation
room (Turtle Dep. at 48-49.) Turtle heard Baird encourage Tate
to “say sonething” to him to which Tate replied “F*ck you.”
(ILd.) Wen Tate was transferred to the hospital bed, he ceased
struggling, and abruptly stopped breathing. (Baird Dep. at 72.)
Bai rd and the energency room personnel imediately started CPR
and rescue breathing. (ld. at 72-73.) The energency room staff
t ook over the resuscitation efforts, and Baird left the
exam nation room (ld. at 6.) Tate later expired.

The autopsy report by Dr. lan C. Hood, forensic pathol ogist,
concluded that Tate died as a result of a seizure disorder, and
t hat he had used marijuana shortly before his death.® (Chester

County Coroner Report of Dr. lan Hood.)

3Dorshei mer recalled that Tate began experiencing seizures in

1998. (Dorsheinmer Dep. at 39.) During his seizures, Tate would be
unusual ly strong and violent, and would flail. (ld. at 43-46.) Tate
had previously injured hinself during a seizure. (Dorsheinmer Dep. Ex.
1.) Under doctor’s orders, Tate was not supposed to drive, and his
Iicense was suspended at the tinme of the accident. (Dorsheinmer Dep.
at 51.) In May 2002, Tate was in a car accident that, according to
Dorshei mer and Plaintiff, significantly increased the frequency and
severity of the seizures. (Dorsheinmer Dep. Ex. 1; Spencer Dep. at 23-
25; Spencer Dep. Ex. 1.)



Legal Standard for Summary Judgnent

In deciding a notion for summary judgnent under Fed. R Cv.
P. 56(c), a court nust determ ne “whether there is a genuine
issue of material fact and, if not, whether the noving party is

entitled to judgnent as a matter of law.” Medical Protective Co.

v. Watkins, 198 F.3d 100, 103 (3d G r. 1999) (internal citation
omtted). Rule 56(c) provides that sunmary judgnent is properly
render ed:

: if the pleadings, depositions, answers to

interrogatories, and adm ssions on file, together with

the affidavits, if any, show that there is no genuine

issue as to any material fact and that the noving party

is entitled to a judgnent as a matter of |aw.

Thus, sunmary judgnment is appropriate only when it is
denonstrated that there is no genuine issue as to any materi al
fact and that the noving party is entitled to judgnent as a

matter of | aw Celotex Corp. v. Catrett, 477 U. S. 317, 322-32

(1986). An issue of material fact is said to be genuine “if the
evidence is such that a reasonable jury could return a verdict

for the nonnoving party.” Anderson v. Liberty Lobby, Inc., 477

U.S. 242, 248 (1986).

A party seeking summary judgnment bears the initial burden of
identifying portions of the record that denonstrate the absence
of issues of material fact. Celotex, 477 U. S. at 323. The party
opposing a notion for summary judgnent cannot rely upon the

al l egations of the pleadings, but instead nust set forth specific



facts show ng the existence of a genuine issue for trial. 1d. at
324; Fed. R Cv. P. 56(e).

Where, as here, a non-noving party fails to tinmely oppose a
nmotion for summary judgnent, the notion cannot sinply be granted
as uncontested.* See Loc. R Civ. P. 7.1(c). An unopposed
notion for summary judgnent may only be granted where the Court
determ nes that summary judgnent “appropriate” pursuant to Rul e

56. Anchorage Assoc. v. Virgin Islands Bd. of Tax Review 922

F.2d 168, 175 (3d Cir. 1990); Fed. R Civ. P. 56(e). Summary
judgnent is “appropriate” where the novant has “shown itself to
be entitled to judgnent as a matter of law.” Anchorage, 922 F.2d
at 175. The Third Crcuit has explained that the anal ysis of
whet her summary judgnent is “appropriate” absent opposition
depends on which party bears the burden of proof. 1d.

Where the noving party has the burden of proof on the
rel evant issues, this nmeans that the district court
nmust determne that the facts specified in or in
connection with the notion entitle the noving party to
judgnment as a matter of law. \Where the noving party
does not have the burden of proof on the rel evant

i ssues, this means that the district court nust
determ ne that the deficiencies in the opponent’s

evi dence designated in or in connection with the notion
entitle the noving party to judgnent as a matter of

I aw.

Id. Thus, the court concluded, a local rule cannot provide that

a notion for summary judgnent be automatically granted upon a

failure to respond. |d.

“‘Def endant’s notion was filed on February 13, 2006. A response
was due no later than March 2, 2006. Plaintiff has never filed any
response.



The Third Circuit instead interpreted the |local rule, which
al | oned notions not opposed to be deened conceded, as giving the
failure to respond to a notion for sumary judgnent the effect of
a wai ver of the right to controvert the facts asserted by the
nmovant. Anchorage, 922 F.2d at 175-76. The Third Circuit
expressed reluctance to limt this waiver to only those facts
adequately supported by the record. 1d. at 176. The court noted
that a local rule “could provide, or be construed to nean, that
all of the uncontroverted facts stated in or in connection with
the notion nay be accepted as true by the court whether or not so
evidenced.” 1d. The court, however, declined to decide that
i ssue because the facts alleged in the notion before it were
supported by previous filings of the non-novant or within the
personal know edge of counsel.® |d.

Di scussi on

Def endants assert that summary judgnent is appropriate on
all clains because Plaintiff has failed to present any expert

nedi cal evidence on causation.® Wether sunmary judgnent is

SUnlike the Virgin Islands local rule considered in Anchorage,
however, Local Rule 7.1(c) does all ow sunmary judgnent notions to be
granted as uncontested in the absence of a tinely response. See Loc.
R Cv. P. 7.1(c). Rather, this Court nust apply Rule 56 and its
attendant decisional law, and can therefore credit only those factual
assertions supported by the record. See Fed. R Civ. P. 56;

Mat sushita, supra.

5By the Order issued May 11, 2006, this Court granted Defendants’
uncontested notion to preclude expert testinony. Plaintiff’'s failure
to submt the disclosures required for expert w tnesses under Federal
Rul e of Givil Procedure 26(a), which pronpted Defendant’s notion, is
in keeping with the pattern of dilatory behavior that has marked this
litigation. This Court also granted as uncontested Defendants’



request to preclude Plaintiff’s use of any exhibits due to Plaintiff’s
failure to provide copies of such exhibits as per the Scheduling
Order. W are satisfied that, because Plaintiff failed to respond to
the instant notion, the result here would be the same even if we had
not already precluded future use of expert testinony.

W recogni ze, however, that such exclusion mght be seen as
tantanount to a sanction of dismssal. Thus, we consider (1) the
extent of the Plaintiff's personal responsibility; (2) the prejudice
to Defendants caused by Plaintiff’'s delays; (3) Plaintiff’'s history of
dilatoriness; (4) whether the conduct of the Plaintiff or Plaintiff's
counsel was willful or in bad faith; (5) the effectiveness of
sanctions other than disnissal; and (6) the meritoriousness of
Plaintiff’s clains. See Poulis v. State FarmFire & Casualty Co., 747
F.2d 863, 868 (3d Cir. 1984).

VWhile there is no indication that Plaintiff is personally
responsi ble for the repeated delays and failures to respond, “a client
cannot al ways avoid the consequences of the acts or om ssions of its
counsel .” Poulis, 747 F.2d at 868 (citing Link v. Wabash R R, 370
U S 626, 633 (1962)). Defendants are prejudiced by Plaintiff’s
failure to make the disclosures required under Rule 26(a). W thout
this informati on, Defendant cannot adequately respond to expert
evi dence or challenge proffered exhibits.

As di scussed above, the progress of this litigation has been
hi ndered by a pattern of dilatoriness on Plaintiff’'s behalf. 1In
addition to witten warnings, Plaintiff’s counsel was warned verbally
on nunerous occasions that further delays and uncooperativeness woul d
result in sanctions that could include dismssal. (See Order of Mar.
28, 2005 Granting Def. d@enn Eckman’s Mdt. to Strike as Untinely Pl.’'s
Resp. to Def.’s Mot. to Dismss; Mem and Order of Mar. 28, 2005
Granting in Part the Uncontested Mots. to Dismiss of Defs. denn
Eckman and t he Borough of Phoenixville.)

The actions and inactions of Plaintiff’'s counsel, John P. Karoly,
Jr., Esquire, in causing delays and failing to nake required
di scl osures and responses are, at the very least, willful. As we
found in our previous nenorandum despite Plaintiff’s counsel’s nmany
years of practice in this district and presuned famliarity with both
the Federal Rules of G vil Procedure and this district’s Local Rules,
counsel has repeatedly ignored the deadlines set by both the rules and
the orders of this Court. The only excuse proffered for the continued
del ays and unresponsi veness has been Karoly’'s allegedly busy work
schedul e. Karoly’s dedication to the representati on of other
clients, however, is not a viable excuse for his failure to act on
Plaintiff’s behalf in this case. Such a consistent pattern of
arrogant disregard for both the applicable rules and his client’s
interests can hardly be less than willful, and certainly suggests bad
faith.

This Court has already attenpted to address the pattern of
dil atoriness and obstruction in this case by threatening sancti ons,

di sm ssing clains against a nunber of defendants, striking responses,
and i nposing costs for depositions. None of these actions have
brought about a change in Plaintiff’s counsel’s approach. |If
anything, Plaintiff’'s counsel has cooperated and responded | ess with




appropriate based on the absence of expert nedical evidence
depends on whether Plaintiff’s clainms require such evidence to
establish that the alleged action caused the injuries clained.
Def endants argue that, because Pennsylvania | aw requires expert
medi cal evidence in support of causation in any personal injury
case, all of Plaintiff’'s clainms nust fail as a matter of law. W
examne Plaintiff’s clains to determ ne whether, to go forward,
expert medi cal evidence is required.
42 U S.C. § 1983

Count | of Plaintiff’s Conplaint seeks recovery for alleged
violations of 42 U S. C 8§ 1983. Plaintiff’s allegations focus on
the force used in restraining Tate, and the type and tim ng of
medi cal care provided. Defendants argue that because Plaintiff
cannot present any expert nedical evidence, she cannot show that
any of the alleged actions or inactions were the cause of Tate’'s
injuries. 1In the absence of such a causal connection between
Def endants’ acts and Tate' s death, Defendants argue, sunmary

j udgenent i s appropriate.

each attenpt by this Court to require his participation on his
client’s behalf. Having exhausted other appropriate responses, we
find that the exclusion of Plaintiff’'s expert testinmony and exhibits,
al t hough tantanount to dism ssal, is the only sufficient sanction.

As di scussed above, we are satisfied that Plaintiff’'s failure to
respond to the nmotion for summary judgnent woul d make summary j udgnent
appropriate even if Plaintiff had made the required disclosures or if
the later use of the relevant information had not been precluded by
our orders. Thus, despite the fact that Plaintiff appears to hold
little personal responsibility for her attorney’'s attenpts to
mani pul ate the court system the bulk of the Poulis factors support a
sanction tantamount to dismissal. Plaintiff is free to seek to hold
counsel accountable for his actions as appropriate.



Def endants assert that, because Pennsylvania | aw requires
expert nedical evidence of causation in a personal injury case,
t he absence of nedical evidence here is fatal to Plaintiff’s
8§ 1983 clains. Courts enploy state tort lawin interpreting the

requi renents of a 8 1983 suit. See, e.qg., Buenrostro v. Collazo,

973 F.3d 39, 45 (1st GCr. 1992) (noting that the *Suprene Court
has made it crystal clear that principals of causation borrowed
fromtort law are relevant to civil rights actions brought under
section 1983"). To maintain an action under 8 1983, a plaintiff
must show that the defendant’s actions or policies proximtely

caused the injury alleged. See, e.q., Smth v. Rosenbaum 333 F

Supp. 35, 38 (E.D. Pa. 1971). Were a plaintiff clainms that the
defendant’s actions or policies resulted in death, “expert
testinmony as to the cause of death is usually necessary to prove

causation.” Estate of Aptekman v. City of Phil adel phia, 127 Fed.

Appx. 619, 622 (3d Cr. 2005) (citing Mtzelfelt v. Kanrin, 526

Pa. 54, 62 (1995)) (finding sunmary judgnment appropriate where
plaintiff failed to present expert testinony that “any of the
def endants’ actions caused, increased the |ikelihood of, or
hast ened [decedent’s] demse . . .7).

The Third Crcuit has declined, however, to apply a
requi renment of expert testinony to 8 1983 cl ains where the

alleged injury is enptional distress. Bolden v. Southeastern Pa.

Trans. Auth., 21 F.3d 29, 36 (3d Gr. 1994). 1In such cases, |ay

testinmony as to the enotional and behavioral effects observed



subsequent to the alleged action is generally sufficient.’” See
id. at 32.

Here, Plaintiff has not, and cannot, present any nedical
expert evidence that any of the Defendants, through their actions
or inactions, caused Tate's death. Thus, Plaintiff has raised no
genui ne issue of material fact as to the cause of death, making
summary judgnment on the 8 1983 claim— at least to the extent it
claims that Defendants caused physical harm — appropriate. Wile
expert testinony is not required to recover for enotional
distress in a 8§ 1983 case, Plaintiff nust still present sone
conpetent evidence of the alleged enotional distress. See, e.q.

Carey v. Piphus, 435 U S. 247 (1978). Plaintiff has failed to

present any evidence to support an enotional distress claimfor
al l eged distress suffered by either Plaintiff or Tate. Thus,
Plaintiff has not raised any genuine issue of material fact as to
the cause of any enotional distress experienced as a result of
the all eged actions by Defendants, naking sunmary judgnment on the
remai ning portion of Plaintiff’s 8§ 1983 cl ai m appropri ate.
State Law C ai ns

In light of our determnation that summary judgnent is
appropriate on Plaintiff’'s federal |aw claimpursuant to 8§ 1983,
we decline to exercise supplenental jurisdiction over Plaintiff's

state law clains — brought on her own behalf and as part of the

A plaintiff’s ow testinmony may al so be sufficient, but such
testinony is not available where, as here, the alleged victimis
deceased.



survival action — for negligence, negligent supervision,
intentional infliction of enotional distress, and wongful death.
28 U.S.C. § 1367(c)(3).

Concl usi on

For the reasons set forth above, Defendants’ notion for

summary judgnent shall be GRANTED pursuant to the attached order



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLARA TATE SPENCER ) ClVIL ACTI ON
V. . 04-4974
GLENN ECKMAN, ET AL.
ORDER
AND NOW this 13th day of July, 2006, upon consideration
of Defendants’ Mdtion for Summary Judgnent, it is hereby ORDERED
that the notion is GRANTED for the reasons set forth in the

attached menor andum opi ni on.
BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




