I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KOURCSH A. DASTGHEI B, ) ClVIL ACTI ON
Plaintiff, E NO. 04- 1283
. ;
CENENTECH, | NC.
Def endant .
MEMORANDUM
EDUARDO C. ROBRENO, J. JULY 10, 2006
Before the Court is defendant’s nmotion in limne to
exclude the expert testinony of plaintiff’'s proposed expert
econom st, Joseph Gemni. For the reasons that follow
defendant’s notion will be granted in part and denied in part.
l. BACKGROUND

M. Gemni’s opinions can be summari zed as foll ows:

1. “Since Dr. Dastgheib’s subm ssions (which Genentech is all eged
to have wongfully obtained) were critical in Genentech’s
project to develop an anti-VEGF drug for the treatnent of AMD,
it is my opinion that the PTS adjusted NPV of Lucentis [($3.10
billion)] can presently be deened wongful |y obtai ned benefit
subj ect to di sgorgenent as unjust enrichnent danmages.” (Supp.

Exp. Rep. 29.)

2. “In ny opinion, at a mninum the benefit of a shortened life
of the AMD project would increase the value of this AWM
project resulting from the ability to nove forward nore

quickly . . . . Estimates indicated that a shift out of the
 aunch date could cost [$332 million] in value for 1 quarter
and [$628.6 nmillion] for two quarters . . . .” (Exp. Rep. 11

43-44; Sec. Supp. Exp. Rep. T 32.)

3. “Assuming liability under [the North Carolina unfair
deceptive trade practices clain], and assum ng that

Dastgheib is entitled to i nmedi ate paynent of the full val ue
of the contract based upon future revenues, it is my opinion
that the total present value . . . of this expected royalty



stream di scounted to today is . . . $55.63 mllion adjusted
for [probability of technical success],” or $166.89 millionif
trebl e damages is awarded. (Sec. Supp. Exp. Rep. 9T 38-39.)

4. “l understand that the damages for fraud woul d be neasured by
the difference between what was received by Dr. Dastgheib,
whi ch was not hi ng, and what Genentech prom sed him which was
1% of the Lucentis revenues . . . . Assuming liability under
the fraud claim and assunming the Dr. Dastgheib is entitledto
i mredi at e paynent of the full val ue of what Genentech prom sed
hi m based on future revenues, it is ny opinion that the total
present value of this expected royalty stream discounted to

today is . . . $55.63 million adjusted for [probability of
techni cal success],” plus punitive damages. (Sec. Supp. Exp.
Rep. T 41.)

Def endant contends that M. Gemni’s opinions, with
respect to damages for (A) unjust enrichnent, and (B) the North
Carolina unfair trade practices and fraud clains, are

i nadm ssi bl e under Rule 702.1

! Rul e 702 governs the admissibility of expert testinony.

Rul e 702 provi des:

If scientific, technical or other specialized
knowl edge will assist the trier of fact to
under stand the evidence or to determ ne a fact
in issue, a witness qualified as an expert by
knowl edge, skill, experience, training or
education, may testify thereto in the form of
an opinion or otherwise, if (1) the testinony
is based upon sufficient facts or data, (2)
the testinony is the product of reliable
principles and nmethods, and (3) the wtness
has applied the principles and nethods
reliably to the facts of the case.

Fed. R Evid. 702.



1. DI SCUSSI ON

A Unj ust Enri chnent

Def endant argues that M. Gemni’s opinion that
plaintiff is entitled to the entire value of the Lucentis project
as a damages renedy for unjust enrichnment should be precl uded
under the reliability requirenment of Rule 702. Defendant
believes that M. Gemini erred in that he “has not even attenpted
to quantify the value of the Dastgheib materials, separated and
apportioned fromthe contributions that others made to the
project.” (Def.’s Br. 6.) Defendant contends that as a matter
of North Carolina law, plaintiff is not entitled to the val ue of
the entire Lucentis project even if M. Gemni is to assune that
plaintiff’s contributions were “necessary” for the devel opnent of
Lucenti s.

Def endant directs the Court to a litany of cases, only
two of which could potentially assist the Court in predicting how
the North Carolina Supreme Court woul d decide the apportionnent
issue wth respect to unjust enrichnment damages: (1) Metric

Constructors, Inc. v. Bank of Tokyo-Mtsubishi, Ltd., 72 Fed.

Appx. 916 (4th Cr. 2003) (unpublished), and (2) Fed. Deposit

Ins. Corp. v. British-Am Corp., 755 F. Supp. 1314 (E.D.N. C

1991).2 See, e.qg., Debiec v. Cabot Corp., 352 F.3d 117, 128 (3d

2 The remai nder of the cases deal with statutory damages
avai l abl e in cases of intellectual property infringenment and not
unjust enrichment, see, e.qg., Westinghouse Elec. & Mg. Co. V.
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Cr. 2003) (the role of a court sitting in diversity is to
predi ct how the suprenme court of the relevant state woul d deci de
t he case).

Def endant heavily relies on the Fourth Crcuit case of
Metric, 72 Fed. Appx. 916. In Metric, plaintiff construction
conpany contracted with Carolina Energy, Limted Partnership
(“CELP”) to build a facility that would convert solid waste into
fuel and recyclable materials. [d. at 918. CELP entered into a
separate project financing agreenent with a bank, the defendant
in the case. 1d.

Under the construction contract between CELP and
plaintiff, CELP would make “progress paynents” to plaintiff. 1d.
Havi ng few assets of its own, CELP never paid plaintiff directly.
Id. Instead, CELP submtted an application to the bank for
rel ease of funds to pay plaintiff. [Id.

There were no problens for the first nine nonths of
construction, at which tinme the bank became concerned about the
continued financial viability of the project. [d. at 919. The
bank made the October paynent to plaintiff for the previous

month’s work, but did not make the Novenber paynment for COctober’s

Wagner Elec. & Mg. Co., 225 U. S. 604 (1912), or discuss damages
for unjust enrichnent in jurisdictions outside of North Carolina,
see, e.q9., Inre Rezulin Prod. Liab. Litig., 392 F. Supp. 2d 597,
619 (S.D.N. Y. 2005). Wile insightful, these cases will not
assist the Court in predicting how the North Carolina Suprene
Court woul d decide this issue.




work. 1d. However, neither CELP nor the bank alerted plaintiff
of the pending financial concerns. |d. Plaintiff thus continued
construction until m d-Decenber, at which tinme CELP notified
plaintiff that defendant bank had ceased funding on the project.
Id. at 919-20. Plaintiff stopped work for non-paynent and
brought an unjust enrichnment suit agai nst the bank (not CELP)
seeking the value of the benefit conferred on the bank for
plaintiff’s unconpensated work from Cctober until m d-Decenber.
ld. at 920.

Before the Fourth Circuit was the appropriateness of
plaintiff’s claimfor unjust enrichment under North Carolina | aw.
Wth respect to damages, the court held,

The restitution to be nmade for unjust

enrichment is neasured according to the val ue

of the benefit conferred on the defendant, not

the plaintiff’'s |oss. Booe, 369 S.E.2d at

556. In this case, the value of the benefit

conferred on the Banks should be neasured as

the amount by which [plaintiff’s] additional

work from Qctober through  m d- Decenber

enhanced the value of the Bank’s coll ateral

See Britt, 359 S.E.2d at 470.

Metric, 72 Fed. Appx. at 923.

Def endant believes that in limting restitution damages
to 2.5 nonths, from Cctober through m d-Decenber, Metric supports
their position that the jury nust determ ne the val ue of
plaintiff’s materials to defendant, “separate and apart fromthe

val ue of the rest of the project.” (Def.’s Br. 6-7.) The Court

does not agree with defendant’s interpretation. Metric had
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nothing to do with apportionnment of profits or separating out
third-party contributions. Instead, the Fourth Grcuit limted
damages to the enhanced val ue equivalent to plaintiff’s work for
a 2.5-nonth period because plaintiff was already paid for the
work for the prior nonths, not because of another party’s
contribution. The Metric case sinply did not deal with the
apportionnment issue now before this Court.

This interpretation of Metric is further supported by
the North Carolina Suprenme Court case relied upon by the Metric

court, Britt v. Britt, 359 S.E 2d 467 (N.C. 1987). In Britt,

there was a dispute over a contract. Essentially, plaintiffs
agreed to operate, repair, and naintain defendant’s farm |d. at
574-75. I n exchange, defendant permtted plaintiffs to |ive on
the farmand to retain any surplus income as conpensation after

t he paynent of certain nortgage notes. 1d. at 575. Defendant

al so agreed that if plaintiffs “hit the dianond | evel” of sales,
def endant woul d convey the farmto plaintiffs if they repaid to
himhis investnent in the farm 1d. at 574-75.

The arrangenent fell apart and plaintiffs brought suit
agai nst defendants for, anong other things, unjust enrichnent.
Id. at 576. Plaintiffs sought to recover the reasonabl e val ue of
their personal |abor and services, as well|l as reinbursenent for
t he nortgage paynents and the anmount they expended in repairs and

mai ntenance. 1d. The jury awarded plaintiffs approxi mately



$360, 000 on the unjust enrichnment claim 1d.

The North Carolina Suprenme Court vacated the jury award
and remanded the case for a newtrial on the issue of unjust
enrichnment. 1d. at 581. The North Carolina Suprene Court held
that the trial court erred in permtting evidence as to these
damages as plaintiffs were already conpensated for themvia the
contract, i.e., plaintiffs were already contractual ly obligated
and conpensated for operation of the farm the repairs and
i nprovenents, and paynent of the note. |d. at 577-78. Like

Metric, Britt decided that unjust enrichnment damages are

avai l able only for services that plaintiffs have not yet been
conpensated for. 1d. at 578. Neither case has anything to do
wth the issue before the Court, the apportionnment of profits or

separating out the contributions of other parties.

The case of Fed. Deposit, 755 F. Supp. 1314, is
simlarly inapposite. |In that case, defendant corporation
fraudulently sold assets to a third party. 1d. at 1324.
Plaintiff, a judgnment creditor of defendant, brought suit for
unj ust enrichment agai nst defendant for the | oss associated with
the fraudulent sale. 1d. The court held that the plaintiff did
not have standing to pursue the unjust enrichnent claimbecause
inaclaimfor unjust enrichnment, “[i]t is usually necessary for
the plaintiff to show that he conferred the benefit to the

defendant.” 1d. (enphasis in original) (quoting Scanwell| Labs.,




Inc. v. Thomas, 521 F.2d 941, 949 (D.C. Gr. 1975)).

Def endant contends that Federal Deposit stands for the

proposition that “in quantifying the anount of benefit conferred
in an unjust enrichnent case, an expert nust separate and
apportion the benefit provided by the plaintiff from other
contributions nade by third parties or the defendant.” (Def.’s
Br. 7.) The Court disagrees with defendant’s interpretation.

Like Metric and Britt, Federal Deposit had nothing to do with the

apportionnment of defendant’s profits because of another party’s

contri butions. Rat her, the issue before the Federal Deposit

court was whether a creditor, who has not itself conferred a
benefit on defendant, has standing to pursue an unjust enrichnent
claim In other words, the issue was whether plaintiff could
properly bring a suit at all. 1In contrast, in the case before
the Court, the issue is how nmuch a plaintiff, whose standing is
not chal |l enged, can recover from defendant in |ight of

contributions fromother parties. Thus, Federal Deposit is

unhel pful in deciding the apportionnment issue presently before
t he Court.

The Court, however, does finds guidance as to how the
North Carolina Suprene Court would decide this matter in the case

focused on by plaintiff: Rhone-Poulenc Agro, S.A Vv. Mnsanto

Co., Giv. A No. 97-1138, 2000 U.S. Dist. LEXIS 21330 (MD.N.C
Feb. 8, 2000), aff’d, 345 F.3d 1366 (Fed. Gr. 2003)). In Rhone-



Poul enc, plaintiff and defendant DeKal b Genetics Corporation

wor ked together to create genetically-altered corn that was
resistant to glyphosate, an active ingredient in weed-killing
herbicides. 1d. at *5-7. Plaintiff perfornmed the initial
genetic work by creating various genetic constructs, |ater naned
“RD-125.” DeKalb then “transfornmed” corn cells by placing
plaintiff’s constructs into cells and growing full corn plants.
Id. at *7. “Neither party had the ability to performthe other
party’s role in this collaboration, and both roles were necessary
in order to produce gl yphosate resistant corn.” |d.

DeKal b succeeded in growi ng the transformed corn
pl ants, but allegedly did not fully disclose its success to
plaintiff and m sappropriated plaintiff’s contributions. [d. at
*11-13. The collaborative effort eventually resulted in corn
seeds that were commercialized and nmarketed by DeKal b under the
brand nanme “Roundup Ready.” [|d. at *13.

Plaintiff sued DeKalb for unjust enrichnment based upon
fraud. |d. at *161. Plaintiff sought disgorgenent of DeKalb’'s
profits fromthe sale of “Roundup Ready” corn. |1d. at *163.
Plaintiff offered expert opinion testinony that DeKal b received
$21.8 mllion because of “Roundup Ready” corn fromtrait
prem uns, a grow ng-cost subsidy, and increnental sales. [d. at

*171. The expert did not apportion the respective parties’



contributions in developing RD-125.% |d. The trial court
instructed the jury that,

unjust enrichment is a very broad and fl exible
doctrine recognized in the |aw It has its
basis the principle that it is contrary to
equity and good consci ence for a defendant to
retain a benefit which has cone to himat the
expense of the plaintiff . . . . In
considering whether the doctrine should be
applied in a particular case, all the facts
nmust be examned to determne whether
circunstances render it “just or unjust,
equitable or inequitable, conscionable or
unconsci onable,” to apply the doctrine. The
appropriate renmedy when a party has been
unjustly enriched at the expense of another is
to award the injured party all of the profits
attributable to the unjustly retained benefit.

Id. at *170. The jury awarded plaintiff $15 million for unjust
enrichnment. 1d. at *162.

The verdict was upheld by the Rhone-Poul enc court,

hol ding that “[the] verdict does not contradict North Carolina
law, is in accord with general principles of restitutionary

remedi es, and is supported by substantial evidence.” 1d. The

3 Prior to the devel opnent and marketing of *“Roundup
Ready” corn, defendant had, w thout contribution fromplaintiff,
devel oped and marketed a normal, non-gl yphosate-resistant corn
seed. The expert recogni zed that DeKal b charged an additi onal
$18 per bag premiumfor the trait of glyphosate resistance on top
of its price for normal, non-glyphosate-resistant corn seed. 1d.
at *171. Wile the expert discounted sales for the portion of
“Roundup Ready” corn not attributable to RD- 125, i.e., non-
gl yphosat e-resi stant corn seed, the expert did not apportion the
contribution that defendant made to the devel opnent of RD 125.
VWiile the contributions of both plaintiff and defendant were
necessary to the devel opment of RD 125, the expert testified that
plaintiff was entitled to full profits derived fromthe $18 nark-

up.
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court held that in order to determ ne how nmuch DeKal b unjustly
benefitted fromits use of plaintiff’s contributions, the jury
shoul d be instructed as to

general considerations of fairness, taking

into account the nature of the defendant’s
wong, the relative extent of his or her

contri bution, and t he feasability of
separ ati ng this from the contribution
traceable to plaintiff’s interest . . . . The

nmore cul pable the defendant’s behavior, and
the nore direct the connection between the
profits and the wongdoing, the nore likely
that the plaintiff can recover all defendant’s
profits.

Id. at *169 (quoting Earthinfo, Inc. v. Hydrosphere Res.

Consults., Inc., 900 P.2d 113, 119 (Colo. 1995)). The court

recogni zed that “[b]y not granting [plaintiff] all of the $21.8
mllion calculated by [plaintiff’s expert], the jury’s award
appropriately credits DeKalb for its role in produci ng Roundup
Ready corn; however, it also recognizes the substantial evidence
t hat denonstrated Roundup Ready corn would not be resistant to
gl yphosate wi thout RD-125.” 1d. at *171-72.

Rhone- Poul enc is alnost directly on point. In Rhone-

Poul enc, plaintiff sought defendant’s profits attributable to the
wrongful | y-obtai ned benefit. Plaintiff’s contribution when

conbi ned with defendant’s contribution resulted in the

devel opment of RD- 125, the distinguishing additive of *“Roundup
Ready” corn. Plaintiff’'s expert testified as to the total

increase in the amount of defendant’s profits attributable to the
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devel opment of RD-125. The expert did not attenpt to apportion
the respective parties’ individual contributions in devel oping
RD-125. The jury, with the total figure at hand, was properly
instructed as to the equitable principles of unjust enrichnent,
principles that ask the jury to consider, anong other fairness
factors, the relative extent of plaintiff’s contributions.

The instant case presents the sane factual pattern as

Rhone- Poul enc. Plaintiff seeks defendant’s profits attributable

to the wongfully-obtained benefit. According to plaintiff, his
contribution was “necessary” to the devel opnent of Lucentis,

al beit without the efforts of defendant and third-parties,
Lucentis would not have conme to fruition. |In other words,
plaintiff’s contribution, when conbined with the contributions of
defendant and third-parties, resulted in the final product,

Lucentis. As in Rhone-Poulenc, M. Gemni should be permtted to

testify as to the total value of Lucentis. The jury, with the
total figure at hand, will be properly instructed as to the
equi tabl e principles of unjust enrichnent, principles that ask
the jury to consider the relative extent of plaintiff’s
contributions as well as other factors of fairness.

As such, the jury will be asked to evaluate the
appropriate damages renedy in light of the purposes of unjust
enrichnment-to disgorge the profits that would be inequitable for

defendant to retain-and in making that determ nation, the jury

12



may consi der numerous equitable factors, including but not
limted to, the relative extent of plaintiff’s contributions. In
addition to the jury charge, defendants have the opportunity to
bring these issues to the attention of the jury in cross-
exam nation of M. Gemni.

M. Gemni’s testinony, however, nmay not proceed
unbridled. M. Gemini may not opine that (1) plaintiff’'s
subm ssions were critical to Genentech's project to devel op an
anti-VEGF drug for the treatnent of AWD, % or (2) that the
estimated val ue reached by M. Gemni constitutes the wongfully-
obt ai ned benefit subject to disgorgenent as unjust enrichnent
damages.® These opinions exceed M. Genmini’'s expertise as an
expert economst. M. Gemini is restricted to an opinion on the
econom ¢ val ue that he places on plaintiff’s contribution, or in
this case, defendant’s profits. M. Gemini may simlarly offer
his opinion as to his stock analysis which corroborates the val ue
pl aced on Lucentis, as well as the speed-to-the-market theory, as

t hese opinions satisfy the requirenents of Rule 702.

4 In offering his opinion as to damages, M. Gem ni nust
informthe jury that he is assumng this fact to be true, not
that, in his opinion, it is true.

> As the Court decided with respect to defendant’s expert
econoni st, David Kaplan, M. Gemni may testify as to the val ue
of the benefit conferred on defendants, but he may not testify as
to said value s inpact on damage cal cul ati ons.
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B. Fraud and Unfair Trade Practices

Def endant argues that M. Gemni’s opinions with

respect to the fraud and unfair trade practices clains should be

excl uded because he cal cul ates the benefit of the bargain, when

the proper calculation is reliance damages because his claimis

based on an unenforceable pronmse.® (Def.’s Br. 23, 25.)

Def endant directs the Court to the North Carolina Supreme Court

case of Britt, 359

S. E. 2d 467.

The support that defendant seeks fromthe Britt

decision is ill-founded. The sel ect extraction of several

sentences fromBritt that defendant inserted in its brief is

m sl eading to the Court in that the selected quotation is taken

out of context and

does not stand for the proposition clainmed by

defendant. Defendant inserted the following in its brief:

The plaintiff has not sued for breach of

contract

whi ch she could have done for the

failure of [defendant] to have the stock
i ssued to her. Her claimis for fraud. The

gravanen of a claimfor fraud i s the danage to
a person for a change in position based on the
reliance on a false statenent. The damage is
caused by this change of position and not the

| ost bar gai n.

(Def.”s Br. 25) (quoting Britt, 359 S.E. 2d at 471-42.)

The ful

passage, however, reads:

6

was unenf orceabl e.
vol untary di sm ssa
this issue.

The Court has never decided that the alleged agreenent

The Court also does not find that plaintiff’s
of the contract claimis dispositive as to

14



The appel | ant contends she has been injured by
not receiving the stock in the corporation
[ defendant] told her he was formng. Thi s
argunment raises the question of whether the
plaintiff in a claim for fraud may recover
damages for the loss of a bargain. As far as
we can determne, this is a question of first
inmpression in this jurisdiction. There have
been cases fromother states dealing with this
probl em The plaintiff has not sued for
breach of contract which she could have done
for the failure of [defendant] to have the
stock issued to her. Her claimis for fraud.
The gravanen of a claim for fraud is the
damage to a person for a change in position
based on the reliance on a false statenent.
The damage is caused by this change of
position and not the lost bargain. There is a
split anobng the jurisdictions which have

decided this question. A mgjority allows
damages for the lost bargain as well as for
the change in position. A mnority limts
damages to that <caused by a <change in
position.

We do not have to choose in this case between

the mpjority and mnority rules [Dbecause

plaintiff has not shown that she was danaged

by defendant’s fraud. ]

Id. at 471-72 (citation omtted) (enphasis added).

So, in fact, the Britt court explicitly did not decide
whether a plaintiff claimng fraud is precluded from benefit-of -
t he- bargai n danages and may only recover reliance damages.
Rather, in a statenent that is unfavorable to defendant’s
position, the court recognized that a magjority of the
jurisdictions allow recovery under both theories, although it did

not have to make a decision in the case before it. This sleight-

of - hand advocacy will not be hel pful to defendant’s case.
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Since Britt, at |east one North Carolina appellate
court has concluded that a plaintiff may recover “loss of bargain
damages” in a fraud action so long as plaintiff establishes “(1)
that the damages are the natural and probable result of the
tortfeasor’s m sconduct and (2) that the anmount of danages is
based upon a standard that will allow the finder of fact to
cal cul ate the anount of danmages with reasonable certainty.” See

Leftwich v. Gaines, 521 S. E.2d 717, 724 (N.C. C. App. 1999); see

also Wnant v. Bostic, 5 F.3d 767, 776 (4th G r. 1993) (holding

t hat damages for fraud “is the value of the |oss caused by the
tortious conduct, and it is nmeasured by the difference between
what was recei ved and what was prom sed by the false
representation”). Contrary to defendant’s assertion that
benefit-of-the-bargain damages under North Carolina | aw are
limted to cases “invol v[ing] charges of fraudul ent inducenent to
a contract where there was no question as to the enforceability
of the underlying contract,” (Def.’s Reply Br. 5) Leftwich is not
a fraudul ent-inducenent case.

The Court further finds that benefit-of-the-bargain
damages in a case of fraud is consistent with the underlying
purpose of a fraud recovery, to put the plaintiff “in the sane
position as if the fraud had not been practiced on him” Godfrey
V. Res-Care, Inc., 598 S. E. 2d 396, 404 (N.C. C. App. 2004)

(quoting Sykes v. Life Insur. Co. of Va., 61 S.E. 610, 612 (N.C

16



1908)). Thus, M. Gemni may offer his opinion as to benefit-of-
t he- bargain danages, i.e., the total present val ue of the
expected royalty stream
I 11. CONCLUSI ON

For the foregoing reasons, defendant’s notion to
exclude the opinion testinony of M. Gemini is granted in part
and denied in part. M. Gemni may offer opinions in accordance

with this Menorandum An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KOURCSH A. DASTGHEI B, ) ClVIL ACTI ON
Plaintiff, . NO 04-1283
V. '
CENENTECH, | NC.,
Def endant .
ORDER
AND NOW this 10th day of July, 2006, it is hereby
ORDERED t hat defendant’s notion in limne no. 1 to exclude the
expert testinony of Joseph Gemni (doc. no. 110) is GRANTED IN
PART and DENIED IN PART. M. Gemini nmay offer his opinion in
accordance with the attached Menorandum
| T 1S FURTHER ORDERED t hat defendant’s notion for |eave

to file a suppl emental nmenorandum (doc. no. 162) is GRANTED.
AND I T I'S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



