I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

F.P. WOLL & CO., : ClVIL ACTI ON
Plaintiff :
V.
FI FTH AND M TCHELL STREET,
CORP., et al., :
Def endant s : NO. 96-5973

MVEMORANDUM AND ORDER

McLaughlin, J. June 28, 2006

This case involves a dispute over who caused and who
shoul d pay for soil and groundwater contam nation that was
di scovered in and around Lansdal e, Pennsylvania. The plaintiff,
a former owner of an industrial facility in Lansdale, asserts
that it has had to pay sone response costs and will have to pay
significantly nore in the future for contam nation that was
caused by one of its tenants, defendant Eaton Laboratories, Inc.
The plaintiff has al so brought cl ainms agai nst anot her previous
owner, defendant Fifth and Mtchell Street Corp. which | ater
changed its nane to Fifth and Mtchell Street Co.

After nearly nine years of litigation, a bench trial
was held fromJuly 11 to July 14, 2005. The plaintiff has
brought cl ai ms agai nst both Eaton Laboratories, Inc. and Fifth
and Mtchell Street Co./Corp. under the federal Conprehensive
Envi ronnent al Response, Conpensation and Liability Act (“CERCLA")

and the Pennsyl vani a Hazardous Sites C ean-Up Act (the “HSCA").
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The plaintiff has al so brought a cl ai magai nst Eaton
Laboratories, Inc. under the Pennsylvania Storage Tank and Spil

Prevention Act (the “Storage Tank Act”).

Fi ndi ngs of Fact

A.  Background?

1. In Septenber of 1981, the plaintiff purchased real
property located at 5th Street and Mtchell Street in Lansdal e,
Pennsyl vania (the “Site”).

2. The plaintiff owned the Site from Septenber of 1981
until 2002.

3. In 1968, defendant Fifth and Mtchell Street Corp.
acquired the Site and later transferred it to Fifth and Mtchel
Street Co. Fifth and Mtchell Street Co. owned the Site until it
was sold to the plaintiff in 1981.°2

4. From 1970 to January of 1978, the Eaton Division of
Jetronics, Inc. (“Jetronics”) operated at the Site and
manuf actured and distributed dry cl eani ng products.

5. In January of 1978, Jetronics sold its Eaton

Di vi si on and defendant Eaton Laboratories, Inc. (“Eaton”) was

'There are no material disputes regarding the background
facts in this case and thus for sone of these undisputed facts,
the Court has not provided a citation to the record.

2 The Court will refer to both Fifth and Mtchell Street
Corp. and Fifth and Mtchell Street Co. as “Fifth and Mtchell.”
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formed. (Pl.’ s Ex. 64C).
6. Eaton operated at the Site and manufactured and
distributed dry cleaning products from January of 1978 to 1985.
7. Eaton stopped operating at the Site when it filed
for bankruptcy and its assets were ultimately sold to D.C. Filter
& Chemcal Inc. (“D.C. Filter”). (Trial Tr. 55:15-20, July 11,

2005) .

B. Contanination at and Around the Site

1. Soi |l Cont anmi nati on

8. On August 11, 1988, TSD Environnental Services,
Inc. (“TSD’) collected twelve soil sanples fromthe Site which
were |abeled as B-1 through B-12. All of the soil sanples were
taken froma depth of eighteen to twenty-four inches. Sanples B-
1 through B-3 were taken fromthe |ower parking area which is
nort heast of the building where Eaton operated. Sanples B-4
through B-7 were taken fromthe upper parking area which is east
of the building where Eaton operated. Sanples B-8 through B-12
were taken from al ongside of Mtchell Avenue, directly adjacent
to the building that housed Eaton. (Pl’'s Ex. 17).

9. Sanples B-1, B-3, B-5, B-6, B-7 and B-12 detected
no volatile organic chemcals (“VOCs”). Sanple B-2 detected
1,1,1, trichloroethane (“TCA") at a level of 8 parts per billion

and total VOCs at a level of 1,578 parts per billion. Sanple B-4



did not detect any TCA, trichloroethylene (“TCE') or
perchl oroet hyl ene (“PCE’)3, but found other VOCs at a |level of
188 parts per billion. Sanple B-8, found TCA at a | evel of 42
parts per billion, TCE at a |l evel of 72 parts per billion, PCE at
| evel of 40 parts per billion, 1,2-dichloroethane (“1,2-DCA”) at
| evel of 2,100 parts per billion, 1,1-dichloroethane (“1,1-DCA")
at a level of 19 parts per billion and total VOCs at a | evel of
327,773 parts per billion. Sanple B-9 detected TCA at a | evel of
10 parts per billion, 1,2-DCA at a |evel of 6,640 parts per
billion, 1,1-DCA at a |l evel of 32 parts per billion and total
VOCs at a level of 6,923 parts per billion. Sanple B-10 did not
detect any TCA, TCE or PCE but found 1,2-DCA at a |evel of 7
parts per billion and total VOCs at a | evel of 27 parts per
billion. Sanple B-11 found TCA at a |evel of 13 parts per
billion and total VOCs at a | evel of 27 parts per billion. (Pl’s
Ex. 17, pp. 2-5).

10. Environnental Resources Managenent, Inc. (“ERM)

was retained by the plaintiff to conduct an environnent al

® Perchl oroet hyl ene and tetrachl oroet hyl ene are synonyns.
Thus, the Court will use the abbreviation “PCE” to refer to both
per chl oroet hyl ene and tetrachl oroethyl ene. Sonme of the w tnesses
also refer to a chemcal called “perc.” Perc is an alternate
abbrevi ation for perchloroethylene. (Bixler Dep. 22:15-17, Aug.
14, 2002).

Additionally, it nakes no difference whether a chem cal
ends in -ethylene or -ethene as these two words are synonyns as
well. For exanple, trichloroethylene is the sanme thing as
trichl oroet hene.



assessnment of the Site in late 1989. ERMtook soil sanples from
twelve different boring |ocations, |abeled as SB-1 through SB-12.
All of these soil sanples were taken at a depth of between
approximately three and five feet. 1In addition, tw soil sanples
were taken fromthe boring for a nonitoring well (MM1) that was
installed. One of these sanples was taken froma depth of zero
to two feet and the other was taken froma depth of six to seven
and a half feet. The soil sanples from M¥1 and sanples SB-1
t hrough SB-9 were taken from al ongside Mtchell Avenue. Sanples
SB- 10 through SB-12 were taken fromthe | ower parking area. Both
of the soil sanples taken from M¥1 and three of the other soi
sanples, SB-2, SB-8 and SB-12, were submtted for testing. (Pl’'s
Ex. 20).

11. No VOCs were detected in sanple SB-8 or sanple SB-
12. Both soil sanples taken from MM1 each detected total VOCs
at a level of 9 parts per billion but did not detect any PCE or
TCE.* Sanple SB-2 found PCE at a level of 70 parts per billion
and total VOCs at a |level of 223 parts per billion. (Pl"'s Ex.
20, pg. 3-4).

12.  From August 9, 1993 to October 1, 1993, Black &
Veatch Waste Science, Inc. (“Black & Veatch”) took soil sanples

at various |locations around Lansdal e as part of their

“1t is not clear if ERMtested for TCA. ERMdid not report
finding any TCA in any of the soil or groundwater sanples taken
fromthe Site.



i nvestigation done in preparing a Renedial Investigation
Feasibility Study Report that was published in Decenber of 1994
(the “1994 RIFS’) and that was nade for the United States

Envi ronnental Protection Agency (the “EPA’). Black & Veatch took
nine soil sanples fromthe Site identified as SBO1 through SB09.
Sanpl es SBO1 t hrough SB04 and sanpl es SBO8 and SB09 were taken
froma snmall alley that runs directly adjacent to the northeast
of the building that housed Eaton. Sanples SBO05 through SBO7
were taken from al ongside Mtchell Avenue. (Pl’'s Ex. 28, pp. ES-
1-3, pg. 3-7, fig. 3-2).

13. Only two of the sanples, SBO1 and SBO8 showed any
VOC contam nation. No PCE, TCE or TCA was detected in sanple
SBO1, but 1,2-dichloroethylene (“1,2-DCE’) was detected at a
| evel of 14 parts per billion and other contam nants were found
at a level over 1000 parts per billion. PCE was the only VOC
detected in sanple SB0O8 and it was detected at a | evel of 17
parts per billion. (Pl’s Ex. 28, pg. 3-7, fig. 3-2).

14. The plaintiff arranged for ENVIRON to take split
soil sanples at the | ocations sanpled by Black & Veatch. (Pl’s
Ex. 26, pg. 1).

15. ENVIRON detected TCA and PCE in sone of the soi
sanples, but only in trace anobunts. Several other VOCs were al so

detected in trace amounts. (Pl’'s Ex. 26, pg. 3).



2. G oundwat er Cont ani nati on

16. The primary groundwater contam nants of concern to
the EPA are TCE, PCE, 1,2-DCE and vinyl chloride. (Pl's Ex. 42,
pg. ES-Xx).

17. In 1979, the North Penn Water Authority (“NPWA")
found that eight of its production wells were contam nated with
VOCs. The EPA contracted with the NUS Corporation to provide a
report (the “NUS report”). NUS divided the NPWA area up into
twel ve separate areas and the Site was |located in Area 6. One of
the wells that was tested in Area 6 was NPWA wel | L-8, which was
| ocated near the Site. (Pl's Ex. 14, pg. 1-1, pg. 4-21).

18. Testing on well L-8 detected TCE between 300 and
2,000 parts per billion, PCE between 150 and 800 parts per
billion, TCA between 15 and 50 parts per billion, vinyl chloride
bet ween 15 and 45 parts per billion, 1,2-DCE between 200 and
1,200 parts per billion and 1, 1-dichl oroethylene (“1,1-DCE")
between 10 and 15 parts per billion. (Pl’'s Ex. 14, pg. 4-21).

19. In addition to its soil sanpling, TSD collected
groundwat er sanples fromtw of the sanples, B-1 and B-7, which
were | ocated in the | ower parking area and upper parking area,
respectively. No VOCs were detected in either of these sanples.
(Pl"s Ex. 17, pp. 2-3).

20. ERMcol |l ected a groundwater sanple from MV 1.

Testing on that groundwater sanple detected PCE at a | evel of 6



parts per billion, TCE at a |l evel of 260 parts per billion and
vinyl chloride at a level of 35 parts per billion. Additionally,
ERM found 1,1-DCA at a level of 6 parts per billion and 1, 2- DCA
at a level of 10 parts per billion. (Pl's Ex. 20, pg. 3-4, table
3-2).

3. Deqgr adati on of Chenicals

21. |If PCEis released into the environment it wll
breakdown into other chem cals. Degradation of PCE can create
TCE then DCE and then vinyl chloride. Thus a release of PCE
could lead to contam nation of TCE, DCE and vinyl chloride.
(Pl"s Ex. 42, pg. ES-vii; Trial Tr. 24:1-4, July 12, 2005).

22. Degradation of TCA creates DCA and thus a rel ease
of TCA could lead to contam nation of DCA. (Trial Tr. 30:4-7,

July 12, 2005).

C. Eaton’s Operations at the Site

23. From 1973 to 1985, although sone new products were
devel oped, there were no najor changes in the nature of the
busi ness conducted by Eaton or Jetronics at the Site. (Judel sohn
Dep. 12:8-20, Feb. 18, 2000).

24. Cenerally, Eaton’s operations at the Site
consisted of receiving raw materials and then nmaking dry cl eaning

products out of those raw materials. (Bixler Dep. 13:19-19: 14,



Aug. 14, 2002).

25. The finished products would generally be sold in
one, five or twenty gallon containers. (Bixler Dep. 8:14-20).

26. Most of the tinme, the raw materials would arrive
at the Site in fifty-five gallon druns, though Eaton al so
received sonme raw materials in bulk. (Bixler Dep. 13:23-14:3).

27. The fifty-five gallon drunms would be stored at the
Site until they were used. (Bixler Dep. 17:10-24).

28. Wen they were used, the raw materials would
generally be placed in a mxing tank using a forklift and/or
punps. (Bixler Dep. 18:14-19:2).

29. Eaton would then mx the raw materials in one of
three m xing tanks to make its dry cleaning products. (Bixler
Dep. 15:6-16:5).

30. After being processed in a mxing tank, the
resul ting product would generally be punped into cans. (Bixler
Dep. 19:3-19:12).

31. The cans would then be | abel ed and pl aced in
boxes. (Bixler Dep. 19:15-20: 3).

32. The finished products were shipped froma | oadi ng
dock that was located in an alleyway off Mtchell Street.

(Bi xl er Dep. 20:4-24).



D. Hazardous Substances Used by Eaton

33. TCA was used by Eaton in conpounds that were made
to assist dry cleaners in renoving spots fromarticles of
clothing. (Judel sohn Dep. 40:20-41:11).

34. Eaton would buy PCE and it was used as a conponent
in sone of its detergents. (Bixler Dep. 21:13-23).

35. Sonmetinmes PCE would arrive at Eaton in bulk. Wen
PCE did arrive in bulk, it would be put into storage tanks.
(Bi xl er Dep. 22:21-23:12).

36. Eaton did not use TCE.°®

37. Eaton did not use ortho-dichl orobenzene.

(Judel sohn Dep. 22:3-13).°
38. Eaton did not use para-dichl orobenzene.

(Judel sohn Dep. 24:2-7).7

®Davi d Judel sohn worked as a chenist for Eaton and was in
charge of the formulas for each of Eaton’s products. (Bixler
Dep. 36:2-8). M. Judel sohn has never heard of TCE. (Judel sohn
Dep. 19: 23-20:3).

®Eaton’s chenmist, M. Judel sohn has no recollection of
whet her that chem cal was used or not. (Judel sohn Dep. 22:3-7).
Because no ot her credi ble evidence was introduced regardi ng
Eaton’ s use of ortho-diclorobenzene, the Court concludes that the
plaintiff has not proved that chem cal was used by Eaton.

"Par a- di chl orobenzene is generally used in the dry-cleaning
trade as an anti-noth agent, though Eaton’s chief chem st was not
famliar with the product. (Judelsohn Dep. 24:8-18). Eaton’s
pl ant manager, Harold Bi xer did not recall manufacturing any
additives for repelling noths or a product called Mth Ex.

(Bi xl er Dep. 28:9-15).
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E. Eaton’s Contri bution to the Contamni nati on Found at
and Around the Site

39. PCE and TCA were di sposed of by Eaton at the

Site.®

1. Soi |l Cont anm nati on

40. The PCE and TCA contam nation of the soi
al ongside Mtchell Avenue was caused in part by rel eases of PCE
and TCA fromthe Site. (Trial Tr. 57:17-58:10, July 12, 2005).
41. Additionally, releases of PCE and TCA fromthe
Site are partially responsible for the contam nation of TCE, DCE
DCA and vinyl chloride around the Site. See Finding of Fact

(“FOF") 11 21-22.

8 There is not sufficient direct evidence for the Court to
reach any concl usi ons regardi ng specific instances of disposals
of PCE and TCA by Eaton. However, the evidence shows that Eaton
used PCE and TCA and that those same chem cals (and their
daughter chem cals) were found in soil and groundwater sanples on
and directly adjacent to the Site. Additionally, the evidence
shows that there were not significant changes in the operations
at the Site, which consisted nostly of mxing and storing
different chemcals during the tinme that Jetronics and | ater
Eat on operated there. Thus, the Court concludes that there is
sufficient circunstantial evidence fromwhich to infer that Eaton
di sposed of PCE and TCA at the Site.

Addi tionally, because Eaton’s operations did not change
significantly over tine, the Court concludes that PCE and TCA
wher e di sposed of by Eaton both when the site was owned by Fifth
and Mtchell and when the Site was owned by the plaintiff.
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2. G oundwat er

42. Releases of PCE and TCA fromthe Site had a de
mnims contribution to the contam nation of PCE and TCA found in
well L-8.  (Trial Tr. 73:3-15, July 12, 2005; Trial Tr. 64:11-

69: 15, July 14, 2005).

43. Accordingly, releases of PCE and TCA fromthe Site

had a de mnims effect on the TCE, DCE, DCA and vinyl chloride

found in well L-8. See FOF | 21-22.

F. Damages

44. On June 24, 2002, the plaintiff and the EPA
entered into a consent decree by which the plaintiff paid the EPA
$40, 708 and the EPA rel eased the plaintiff fromany liability for
past response costs for soil contamnation. (Pl’'s Ex. 81; Trial
Tr. 99:6-9, July 11, 2005).

45. The plaintiff was not released fromany liability
for future response costs (incurred after June 24, 2002) or for
any liability for groundwater or other natural resources damages.
(Trial Tr. PI’s Ex. 81, pg. 7).

46. The plaintiff incurred $23,957.75 in costs rel ated
to the discovery of contamnation at the Site in addition to what

was paid to the EPA. (Aff. of Janes Weiner, Esq., Dec. 7,
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2005) .°

47. Since 2002, the EPA had not made any denmand for
paynment fromthe plaintiff. (Trial Tr. 99:14-16, July 11, 2005).

48. Except for a request that the plaintiff performa
site investigation relative to the closing of an underground
storage tank, the plaintiff has not received any demand for
paynment or request to performany investigation fromthe
Commonweal th of Pennsylvania. (Trial Tr. 102:8-12, July 11,
2005) .

49. The noney expended by the plaintiff to close the
underground storage tank at the Site woul d have been necessary
regardl ess of any contam nati on caused by Eaton. (Trial Tr.
161:16-20, July 12, 2005).

50. The EPA's contractor, Black & Veatch concluded in
the 1994 RIFS that the contam nation found at the Site should not
i npact groundwater significantly. (Pl’s Ex. 28, pg. 3-7).

51. Neither the 1994 or the 1999 R FS nentioned Eaton
when those reports di scussed how contam nants may have made it

into the groundwater and reached different wells in the Lansdal e

Originally, the plaintiff clained it had paid $37,426.57 in
past response costs, in addition to what was paid to the EPA
See Pl’s Proposed Findings of Fact § 82 (citing PlI's Ex. 50).
The defendants objected to this figure and after the concl usion
of the trial, on Decenber 8, 2005, the plaintiff submtted an
affidavit froman attorney at Lavin O Neil, Ricci, Cedrone and
D Sipio which stated that the plaintiff had been billed for
$23,957.75 in response costs. The defendants have not objected
to this figure.
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area. (Trial Tr. 124:12-127:2, July 12, 2005; Pl's Ex. 28, Sec.
4.0; Pl's Ex. 42).

52. The EPA's Record of Decision for Area 6 issued on
August 10, 2000, listed ten locations that the EPA believed to be
contam nation sources for groundwater. Neither Eaton or the Site
were listed. (Pl"s Ex. 73, pp. 13-14).

53. The Commonweal th of Pennsyl vania concurred with
the Record of Decision for Area 6 that was issued by the EPA
(Pl"s Ex. 73, pg. 31).

54. The EPA has not nmade any demand for paynent from
the plaintiff for groundwater contam nation. (Trial Tr. 99: 14-
16, July 11, 2005; Trial Tr. 146:24-147:6, July 12, 2005).

55. No demand had been made of the plaintiff or any
ot her potentially responsible person for natural resources
damages in the North Penn superfund area, which is where the Site
is located. (Trial Tr. 99:14-16, July 11, 2005; Trial Tr. 156: 4-

8, July 12, 2005).

1. Conclusions of Law and Additional Findi ngs of Fact

First, the Court will discuss the plaintiff’s clains
under CERCLA before turning to the plaintiff’'s state | aw cl ai ns
under the HSCA and then the Storage Tank Act. Although the
plaintiff nust establish that response costs have been incurred

to establish liability under CERCLA and the HSCA, the Court wll

14



di scuss the plaintiff’'s danages separately.

A  CERCLA
CERCLA was enacted to deal with conpl ex problens and
dangers posed by hazardous waste sites. Under CERCLA, a
plaintiff may bring a private right of action to recover response
costs that relate to renedying environnental hazards. United

States v. CDM5 Realty Co., 96 F.3d 706, 712 (3d G r. 1996).

There are two different rel evant causes of action under
CERCLA. First, a plaintiff who is an innocent party and who has
undert aken hazardous waste cleanup nmay bring an action against a
“potential responsible person” under section 107 of CERCLA for
costs associated with cleanup and renedi ati on. Second, section
113 of CERCLA provides for recovery by one potentially
responsi bl e person agai nst another. To prove liability under
section 113, a plaintiff nust satisfy the elenents of section

107, but need not be an innocent party. N.J. Tpk. Auth. v. PPG

| ndus., Inc., 197 F.3d 96, 103-04 (3d Gr. 1999)

Here, the plaintiff is asserting a contribution action

under section 113 of CERCLA, 42 U. S.C. 8 9613(f)(1). (Trial Tr.

9 Al't hough there is nuch di sagreenent about the extent of
t he response costs incurred by the plaintiff, it is undisputed
that if the Court otherw se finds the defendants liable, that the
plaintiff incurred at |east $40,708 in response costs when the
plaintiff reached a settlement with the EPA for costs related to
soil contam nation. See FOF | 44.
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39:16-24, July 11, 2005). 1In order to prove CERCLA liability
under section 113, a plaintiff nust prove:

(1) that hazardous substances were di sposed of at a
“facility”;

(2) that there has been a “rel ease” or “threatened
rel ease” of hazardous substances fromthe facility into
t he environment;

(3) that the release or threatened rel ease has required
or will require the expenditure of “response costs”;
and

(4) that the defendant falls within one of four
categories of responsible parties.

CODMG Realty Co., 96 F.3d at 712; N.J. Tpk. Auth., 197 F. 3d at

103- 04.

If the plaintiff is able to prove these el enents, the
burden then shifts to the defendants to prove by a preponderance
of the evidence that any damages were the result of an act of
God, an act of war or, if certain conditions are net, an act or
omssion of a third party. 42 U.S.C. §8 9607(b). If the
defendants are not able to satisfy this burden, then the Court
wll determ ne the proper allocation of response costs anong the
parties using appropriate equitable factors. 42 U S. C 8§

9613(f)(1); Beazer E., Inc. v. Mead Corp., 412 F.3d 429, 446 (3d

Cr. 2005); N.J. Tpk. Auth., 197 F.3d at 104, n.7.
First, with respect to the prima facie case, it is
uncontested that the Site is a facility and that TCE, TCA, PCE

DCA, DCE, vinyl chloride and di chl orobenzenes are all hazardous
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substances under CERCLA. See 42 U.S.C. § 9601(9); 40 CF.R 8
302. 4.

Second, the Court has found that both PCE and TCA were
used by Eaton and di sposed of at the Site. FOF {f 33-34, 39.
The Court also found that rel eases of hazardous substances from
the Site contributed to the soil and groundwater contam nation in
and around the Site. FOF | 40-43. However, the Court is unable
to make any findi ngs about when any specific instances of
rel eases of hazardous substances occurred at the Site.

That said, such a finding is not required to establish
a prima facie case under CERCLA. A plaintiff need not establish
a direct causal connection between a defendant’s hazardous
substances and a release. |Instead, a plaintiff need only
establish that “hazardous substances were deposited at the site
fromwhich there was a rel ease and that the rel ease caused the

i ncurrence of response costs.” United States v. Alcan Al um num

Corp., 964 F.2d 252, 265-66 (3d G r. 1992) (enphasis in the

original); see also N.J. Tpk. Auth., 197 F.3d at 105.

Thus, although the plaintiff has not conclusively shown
when any specific rel eases took place, the plaintiff has shown
t hat hazardous substances were received, used, stored and shi pped
by Eaton at the Site and that those sane hazardous substances and
t heir daughter chem cals were found in soil and groundwat er

sanples on and around the Site. FOF Y 8-35. Additionally, this
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evi dence was sufficient for the Court to conclude that Eaton

di sposed of hazardous substances at the Site and that sone

rel eases of hazardous substances fromthe Site contributed to the
soil and groundwater contamnation in and around the Site. FOF
19 39-43. Such a showing is sufficient to satisfy CERCLA s

rel axed causation standard.

Finally, the plaintiff has proven that the defendants
are potentially responsible parties. Section 9607(a) of CERCLA
defines four different categories of potentially responsible
parties. Only the second category is relevant here. It states
that a potentially responsible party is:

any person who at the time of disposal of any hazardous

subst ance owned or operated any facility at which such

hazar dous substances were di sposed of.
42 U.S.C. § 9607(a)(2).

Here, Eaton operated at the Site and Fifth and M tchel
owned the Site during a portion of the tine that Eaton operated
there. FOF Y 3, 6. The defendants argue that any di sposal s of
hazar dous substances occurred prior to Eaton’s formati on when
Jetronics operated at the Site, but the Court has found that
Eat on used and di sposed of sonme hazardous substances subsequent
to Jetronics’ operations at the Site. FOF Y 33-34, 39. Because
the Court found that Eaton’s operations did not change
significantly over tine, the Court concluded that Eaton di sposed

of hazardous substances during the tinme period when Fifth and
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Mtchell owed the Site as well as when the plaintiff owned the
Site. FOF Y 39, n.7. Therefore, both Eaton and Fifth and
Mtchell are potentially responsible parties and, except for the
i ssue of the extent of the response costs that have been
incurred, the plaintiff has established a prima facie case

agai nst bot h def endants.

Finally, the defendants argue that any contam nation
around the Site was caused by unrelated third parties.
Specifically, the defendants argue that rel eases from nearby
facilities were solely responsible for the contam nati on around
the Site. Although it is uncontested that rel eases from ot her
sources caused nuch of the contam nation around the Site and in
Area 6, the Court concluded that rel eases fromthe Site caused
sone soil contam nation and had a de mnims effect on
groundwat er contam nation. FOF Y 40-43. Thus, the defendants

cannot rebut the plaintiff’s prim facie case.

B. The HSCA
In addition to the claimunder CERCLA, the plaintiff is
seeking contribution under the HSCA. The United States Court of
Appeals for the Third Grcuit has held that the elenents for a
prima facie case for response costs under the HSCA are anal ogous
to those for a CERCLA claim They are:

(1) the defendants are responsible parties;
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(2) there has been an actual or threatened “rel ease” of a
hazar dous substance froma site;

(3) “response costs” were or will be incurred; and

(4) the response costs were “reasonabl e and necessary or
appropriate.”

In re Joshua Hill Inc., 294 F.3d 482, 485-86 (3d Cr. 2002). |If

a prima facie case is established, the defendants can escape
liability by showi ng that any rel ease was caused by and act of
God, an act of war or the conduct of an unrelated party. 35 Pa.
Cons. Stat. § 6020. 703.

| dentical issues have been raised wth respect to the
plaintiff's HSCA claimas were raised with respect to the
plaintiff's CERCLA claim Again, setting aside the issue of the
extent of any response costs, the Court finds that the plaintiff
has established that the defendants are |iable under the HSCA for

t he sane reasons that the defendants are |iable under CERCLA.

"The Court notes that the HSCA's definition of a
responsi ble party is different than CERCLA's. CERCLA i nposes
l[iability only upon the current owner or operator and those prior
owners or operators at the time of the disposal of hazardous
substances. 42 U. S.C. 8 9607(a). The HSCA, in contrast, does
not inpose liability upon the current owner or operator per se,
but upon the owner or operator at the tine of disposal, and
subsequent owners or operators prior to a release or during a
rel ease of hazardous substances. 35 Pa. Cons. Stat. 8§

6020. 701(a); Degqgussa Constr. Chem Operations, Inc. v. Berw nd
Corp., 280 F. Supp. 2d 393, 406 (E.D.Pa. 2003). This distinction
is not relevant here however because the defendants owned the
Site or operated at the Site when hazardous substances were

di sposed of and rel eased and thus, the defendants are responsible
partes under both the HSCA and CERCLA.
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C. St or age Tank Act

The plaintiff has al so brought a cl ai magai nst Eaton

under the Storage Tank Act. In Centolanza v. Lehigh Valley

Dairies, Inc., 658 A 2d 336 (Pa. 1995), the Pennsylvani a Suprene

Court held that private parties may bring suit under the Storage

Tank Act. Centol anza, 658 A 2d at 340.

Section 1311 of the Storage Tank Act provides that:

it shall be presuned as a rebuttable presunption

of law in civil and adm nistrative proceedi ngs

that a person who owns or operates an aboveground

or underground storage tank shall be |iable,

wi t hout proof of fault, negligence or causation,

for all danmages, contami nation or pollution within

2,500 feet of the perinmeter of the site of a

storage tank containing or which contained a

regul at ed substance of the type which caused the

damage, contam nation or pollution.
35 Pa. Cons. Stat. § 6021.1311(a).

As an initial matter, both Eaton and the plaintiff are
in agreenent that the presunption laid out in 35 Pa. Cons. Stat.
§ 6021. 1311 applies to Eaton. (Trial Tr. 19:1-7, 30:15-21, July
11, 2005). It is also undisputed that PCE was found within 2500
feet of storage tanks owned and operated by the plaintiff. Eaton
contends that the plaintiff has not nade out a prima facie case
under the Storage Tank Act’s presunption because the plaintiff
di d not produce evidence that regul ated substances were stored in

Eaton’ s storage tanks. However, the Court found that Eaton
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stored PCE in a storage tank at the Site.'? FOF § 35. Thus, the
plaintiff has established a claimunder the Storage Tank Act’s
presunpti on.

The presunption can be overcone if Eaton proves by
cl ear and convincing evidence either that:

(1) The damages, contam nation or pollution
exi sted prior to the use of any storage tank
at the facility to contain an accunul ati on of
regul at ed substances, as determ ned by
surveys of the site and wthin 2,500 feet of
the perineter of the storage tank or
facility.

(2) An adjacent | andowner refused to all ow

t he owner or operator of a storage tank at a
new facility access to property within 2,500
feet of the perimeter of a storage tank
facility to conduct a survey.

(3) The danmage, contam nation or pollution
was not within 2,500 feet of the perineter of
a storage tank.

(4) The owner or operator did not contribute
to the damages, contami nation or pollution.

35 Pa Cons. Stat. 8§ 6021.1311(b).

Eat on argues that the presunption is rebutted because
any contam nation did not conme from Eaton, but as discussed with
respect to the plaintiff’s CERCLA and HSCA cl ai ns, the Court

concludes that Eaton did contribute to at | east sone of the

2 Eat on does not argue that PCE is not a regul ated substance
under the Storage Tank Act. There was sone ot her evidence
i ntroduced whi ch suggested other raw materials were stored in
storage tanks, but the only specific chem cal that was referenced
was PCE
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groundwat er and soil contam nation (and this includes the PCE

contam nation) in and around the Site.

D. Danmges

Thus, the Court concludes that the plaintiff has
established that both Fifth and Mtchell and Eaton are liable
under CERCLA and the HSCA and that Eaton is |iable under the
Storage Tank Act. Wat remains to be determned is the anmount of
damages the plaintiff is entitled to and how those danmages shoul d
be all ocated anong the defendants and the plaintiff.?®

Prior to making this determ nation, the Court wll
request sone additional briefing and information fromthe
parties. Accordingly, the Court has sent a letter to counse
di scussing these requests and wll hold a tel ephone conference

Wi th counsel to discuss how to proceed.

BThe plaintiff will be entitled to a jury trial to
determ ne the anount of conpensatory damages under the Storage
Tank Act. FE.P. WIl| & Co. v. Fifth & Mtchell St. Corp., No. 96-
5973, 2005 U.S. Dist. LEXIS 13194 at *19 (E.D. Pa. July 1, 2005).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

F.P. WOLL & CO., ) ClVIL ACTI ON

Plaintiff :

V.
FI FTH AND M TCHELL STREET,
CORP., et al., :
Def endant s : NO. 96-5973

ORDER

AND NOW this 28th day of June, 2006, follow ng a bench

trial held before the Court on July 11, 12 and 14, 2005 and upon
review of the proposed findings of fact and concl usions of |aw
and other post-trial filings submtted by the parties, ITIS
HEREBY ORDERED that for the reasons discussed in a Menorandum and
Order of this date, the defendants are liable to the plaintiff
under CERCLA and the HSCA in an anount to be determ ned by the
Court at a later date. |T IS FURTHER ORDERED t hat defendant

Eat on Laboratories, Inc. is liable to the plaintiff under the

Storage Tank Act in an anmount to be determned at a jury trial.



The Court will hold a tel ephone conference with counsel
on July 21, 2006 at 3:00 P.M to discuss scheduling the remainder
of this case and to discuss the issues the Court raised in a
letter that was sent to counsel today. Counsel for the plaintiff
shall initiate the call. Judge MLaughlin’s chanbers tel ephone

nunber is 267-299-7600.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. MCLAUGHLI N, J.




