I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: ) ClVIL ACTI ON
| SOSTATI C GRAPHI TE ANTI TRUST

LI TlI GATI ON ; NO. 00-cv-01857-JF

MVEMORANDUM AND ORDER

Ful lam Sr. J. June 19, 2006
Counsel for the plaintiff class has filed a notion to
approve the approve the proposed plan of allocation, distribution
of settlement funds, and paynent of additional attorneys’ fees
and costs. A hearing on this application was held this date.
Two cl aimants objected to the proposed arrangenent. This
menor andum deal s with one of those objections. The issue is
whet her that claimant is or is not a nenber of the class.
The class is defined as:
“All purchasers of non-machi ned and sem -
machi ned isostatic or isotropic graphite in
the United States who, at any tine during the
period fromJuly 1, 1993 through February 29,
1998, directly purchased isostatic or
i sotropic graphite fromone or nore of the
defendants in the litigation....”
It is undisputed that Myrgan purchased non-machi ned or sem -
machi ned isostatic or isotropic graphite; the disputed issue is
whether it did so “in the United States.”
Morgan is located in the United Kingdom It placed

orders for these materials with the defendant Carbone of Anerica

| ndustries Corp. at its plant in the United States. But the



purchases were carried out pursuant to a “consignnent agreenent”
wher eby, upon recei pt of an order, Carbone would ship the
materials to Engl and “on consignnment.” Mrgan's obligation to
pay for these purchases did not arise until, later, Mrgan
withdrew itens fromthe consignnment storage arrangenent in
Engl and. The agreenment specifically provided that, until Mbrgan
withdrew the materials fromthe consi gnnent storage, and paid for
them title would remain in Carbone, and woul d pass to Morgan
only when paynent was nade.

Both counsel for the plaintiff class, and the defendant
Car bone, assert that Morgan is not a nenber of the class, is not
bound by the settlenent, and has no right to participate in the
distribution. Mrgan argues that the | anguage of the rel eases
specified in the settlenent agreenent is sufficiently broad to
bar any further clains by Mrgan, hence fundanental fairness
requi res that Morgan participate in the distribution. But the
settl enment and rel ease | anguage applies only to class nenbers,
and | am persuaded that Mdrgan is not a nenber of the class,
since its purchases were nmade in the United Kingdom not in the
United States. |If there were any doubt on this subject, counsel
for Carbone specifically agreed, on the record at today’s
hearing, that Morgan's clains are not covered by the rel eases
contenpl ated by the settlenent agreenent.

An Order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: ) ClVIL ACTI ON

| SOSTATI C GRAPHI TE ANTI TRUST )

LI TlI GATI ON : NO. 00-cv-01857-JF
ORDER

AND NOW this 19'" day of June 2006, IT IS ORDERED:

That the objections of Mdrganite Special Carbons

Limted to the plan of distribution are DEN ED.

BY THE COURT:

[s/ John P. Fullam

John P. Fullam Sr. J.



