I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DARI US | NTERNATI ONAL, | NC., : ClVIL ACTI ON
et al. :

V.
ROBERT O YOUNG, et al. NO. 05-6184

MVEMORANDUM AND ORDER

McLaughlin, J. June 13, 2006
This case involves the deterioration of the business
rel ati onship between the plaintiffs, Darius International, Inc.
(“Darius™), and Innerlight Inc. (“Innerlight”), and the
def endants, Robert O Young and Shelley R Young (“the Youngs”).
The Youngs are wel | -known devel opers of nutritional and dietary
suppl ements. In 2001, they sold their business to the
plaintiffs, and remained consultants to the business. They
si gned various non-conpetition provisions as part of the
transacti on.
Al t hough the business rel ationship between the parties
had never been without its problens, they cane to a head in 2005.
The plaintiffs |learned that the defendants had been reselling
| arge quantities of the products that they bought at a
significantly discounted rate fromthe plaintiffs. Consequently,
the plaintiffs limted the anobunt of product that the defendants
woul d be allowed to purchase at the reduced rate. In late

Novenber of 2005, the defendants responded by | aunching their own



conpeting line of nutritional and dietary suppl enment products.
The plaintiffs sued the defendants, and noved for a
prelimnary injunction based upon their clains of breach of
contract, breach of fiduciary duty, trademark infringenent,
unfair conpetition, tortious interference and appropriation of
trade val ues. The Court granted the notion on the clains of
breach of contract and unfair conpetition, and in part on the
trademark infringenment claim The Court otherw se denied the
notion. The plaintiffs posted bond in the anpbunt of $200, 000. 00
to secure against the wongful entry of the prelimnary
i njunction.
The Court decides here the defendants’ notion for
di ssolution or reconsideration of the Court’s Order granting in
part the plaintiffs’ notion for a prelimnary injunction. The
nmotion is based upon the plaintiffs’ invocation of a set-off
provi sion agai nst the consulting fee paynents to the defendants
as of February 1, 2006.' The Court will deny the notion, and the

prelimnary injunction will stand.

Fact s

The Court will not reiterate all of the factual

1 Al'though the defendants inforned the Court of this
devel opnment shortly before the issuance of the prelimnary
injunction, the Court did not consider it in its decision on the
prelimnary injunction notion, as it had not been fully briefed
at that tine.



findings in its Menorandumon the notion for a prelimnary
injunction. The facts relevant to the notion to dissolve or for

reconsideration are as foll ows:

A. The Agreenents

The plaintiffs and the defendants entered into four
witten agreenents: (1) the Non-Conpetition Agreenment (“NCA’), on
January 2, 2001; (2) the Asset Purchase Agreenment (“APA’), on
January 15, 2001; (3) the Consulting Agreenment (“CA’), on January
15, 2001; and (4) the Post-C osing Agreenent (“PCA’), on January
16, 2001. (Pl. Prelim Inj. Hg. Exs. (“Pl. Exs.”) 4, 5, 6, 8).

As consideration for the NCA the Youngs received
50, 000 shares of Common Stock of The Quigley Corporation
(“Quigley Corp.”). As consideration for the CA as nodified by
the PCA, the Youngs received a nonthly consulting paynent, *as
reduced (if at all) pursuant to Section 3.6" of the CA. (Pl
Exs. 5, 6, 8).

Section 1.1 of the Non-Conpetition Agreenent (“NCA’)
states that:

The Restricted Persons shall not, for so long as the

Conpany pays the Restricted Persons a nonthly paynent
pursuant to the ternms of a Consulting Agreenent between the
Conmpany and the Restricted Persons . . . engage in. . . a
business that is conpetitive with the Business that is
conducted by the Conpany.

(PI. Ex. 6).

Simlarly, 8 2.1 of the Consulting Agreement ("“CA”)
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states that:

The Consultants shall not, for so | ong as the Conpany
pays the Consultants a nonthly paynent pursuant to the terns
of this Agreenent (reduced, as applicable, subject to
Section 3.6)(the “Non-Conpetition Period) . . . engage in
. . a business that is conpetitive with the Business that is
conducted by the Conpany.

(PI. Ex. 5).

Section 3.6 of the CA, as referred toin § 2.1, states
that “[t] he conpensation payable to the [Youngs] hereunder shal
be subject to reduction as provided in Section 6 of this
Agreenent.” |d.

Section 6 of the CA reads as foll ows:

6.1 In the event either of the Consultants commts any
mat erial violation of the provisions of this Agreenent,
then, in addition to any other renedi es which the Conpany
m ght have at law or in equity, the Conpany shall have the
right to set-off any actual and reasonabl e damages incurred
by it against paynents otherw se due hereunder. Nothing
cont ai ned herein shall preclude the Conpany from seeking
damages or injunctive relief against the Consultants as
provided in Section 6. 2.

6.2 In the event either of the Consultants commts any
mat erial violation of the provisions of Section 2 of this
Agreenent, as determ ned by the Conpany in good faith, the
Conpany may, by injunctive action, conpel the Consultants to
conply with, or restrain the Consultants fromviolating,
such provision, and, in addition, and not in the
alternative, the Conpany shall be entitled to declare the
Consul tants in default hereunder and to term nate any
further paynments hereunder.

Under 8 1.10 of the Asset Purchase Agreenent (“APA”),
t he Youngs were pernmitted to purchase Innerlight products at a

reduced rate. They were prohibited fromreselling those products
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to Innerlight’s distributors and customers, or using themto
conpete with Innerlight. 1d.

The agreenents are to be read together pursuant to 8
10.2 of the NCA and CA, and the nmultiple references in the NCA
and CAto each other. (Pl. Exs. 5, 6).

Section 7.02(g) of the APA allowed the Youngs to
termnate if the plaintiffs materially breached the APA. (Pl

Ex. 4).

B. Set-Of and Purported Termn nation

On March 13, 2006, Innerlight sent a letter to the
Youngs stating that it had cal cul ated that the consulting fee for
February of 2006 was $56, 653.42. |Instead of sending a wire
transfer in that anmount, however, Innerlight invoked § 6.1 of the
CA and set off damages incurred against it against paynents
ot herwi se due to the Youngs under the CA. Innerlight described
two bases for the invocation of the set-off provision: (1) that
Dr. Young resold nore than $800, 000 of Innerlight products in
contravention of 8 1.10 of the APA; and (2) that the Innerlight
Board of Directors had been paying comm ssions of nore than
$900, 000 to the Youngs on products to which they had no title,
yet represented they owned, or products that were sold by
I nnerlight and acquired by Innerlight after the date of the APA

and the CA for which there was no i ndependent conmi ssion



agreenent. Innerlight stated that the set-offs would continue
until Innerlight recouped its funds. (Mt. to D ssolve or
Reconsider (“Mdt.”) Ex. A).?

On March 27, 2006, the Youngs sent a letter to
Innerlight. The letter indicated that Innerlight’s failure to
pay the February nonthly paynent to the Youngs constituted a
mat eri al breach of the agreenents. It stated that the Youngs
were therefore electing to term nate the agreenents because they
| acked consideration and for other |egal reasons. The letter
gave Innerlight the opportunity to cure its alleged breach.

(Mt. Ex. O).

On March 31, 2006, Innerlight sent another letter to
the Youngs. It acknow edged the recei pt of the Youngs’ March 27,
2006 letter, which it stated wongfully accused | nnerlight of
material breach. It stated that Innerlight was not in breach;
rather, Innerlight had invoked 8§ 6.1 of the CA and NCA.® It
stated that because Innerlight had not materially breached the
agreenents, the Youngs were not entitled to termnate them

(Mbt. Ex. D).

2 Innerlight sent a simlar letter to the Youngs on Apri
12, 2006. This letter stated that Innerlight had cal cul ated the
consulting fee for March of 2006 at $62,826.64. (Mt. Ex. B)

3 In fact, section 6.1 of the NCA only allows for set-off
“agai nst any Quigley Stock in the Conpany’s possession.” It does
not allow for set-off against consulting fee paynents, like 8§ 6.1
of the CA. Thus, only the CA set-off provision is applicable to
the instant situation.



1. St andard of Revi ew

“The standard that the district court nust apply when
considering a notion to dissolve an injunction is whether the
novant has made a showi ng that changed circunstances warrant the

di scontinuation of the order.” Twp. of Franklin Sewerage Auth.

v. Mddlesex County Utils. Auth., 787 F.2d 117, 121 (3d Grr.

1986). A party seeking reconsideration nust show (1) an
i ntervening change in controlling law, (2) the availability of
new evi dence; or (3) the need to correct a clear error of |aw or

prevent manifest injustice. North River Ins. Co. v. CIG\NA

Rei nsurance Co., 52 F.3d 1194, 1218 (3d G r. 1995).

“The standard for evaluating a notion for prelimnary
injunction is a four-part inquiry as to: (1) whether the novant
has shown a reasonable probability of success on the nerits; (2)
whet her the novant will be irreparably injured by denial of the
relief; (3) whether granting prelimnary relief will result in
even greater harmto the nonnoving party; and (4) whether
granting the prelimnary relief will be in the public interest.”

United States v. Bell, 414 F. 3d 474, 478 n.4 (3d Gr. 2005). The

Court must now consider whether the plaintiffs’ invocation of the
set-of f provision constitutes a changed circunstance or new
evi dence that shifts the bal ance of these factors out of the

plaintiffs’ favor.



I11. Analysis

A. Reasonabl e Probability of Success on the Mrits

The defendants argue that the prelimnary injunction
shoul d be di ssolved or reconsidered due to the plaintiffs’
i nvocation of the set-off provision. They argue that the
plaintiffs can no | onger show a reasonabl e probability of success
on the nerits of their clains because the setting-off gave the
defendants the right to term nate the agreenents, which they
exerci sed, and rendered the agreenents w thout consideration.

The Court di sagrees.

1. Plaintiffs Rght to Set-Of; Defendants’ Right to
Term nate

The defendants argue that the plaintiffs no | onger have
a reasonabl e probability of success on the nerits of their clains
because the plaintiffs’ invocation of the set-off provision
constituted a nmaterial breach and gave the defendants the right
to termnate the agreenents. The Court is not persuaded by this
argunent .

It is true that the non-conpetition provisions of the
NCA and CA apply only so long as “the Conpany pays the
Consultants a nonthly paynent.” (Pl. Exs. 5&5). However, in the
NCA, this sentence defines “paynent” as subject to the terns of

the CA. (Pl. Ex. 6). 1In the CA the sentence specifically
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defines “paynent” as “reduced, as applicable, subject to Section
3.6" of the CA. (Pl. Ex. 5). Section 3.6, in turn, references

Section 6 of the CA, which is the set-off provision. [d. Thus,
any required “paynent,” by definition, is subject to the set-off
provi si on.

The plaintiffs were only entitled to invoke the set-off
provision if the Youngs committed a material breach of the
agreenents. The Court has already determ ned that the plaintiffs
have a reasonabl e probability of success on their claimthat the
defendants violated 8 1.10 of the APA by reselling Innerlight
products in conpetition with Innerlight. (Prelim Inj. Mem at
62-63). Therefore, there is a reasonable probability that the
defendants commtted a material breach of their agreenments with
the plaintiffs.

The plaintiffs, then, have a reasonable probability of
success on the nerits of the claimthat they were entitled to
i nvoke the set-off provision, and that their doing so did not
constitute a material breach of the agreenents, which would have
entitled the Youngs to term nate under 8 7.02(g) of the APA
Rat her, set-off was a right contenplated by the agreenents, and
was appropriate to the extent that it conpensated for the breach

of the APA.* The Youngs’ purported term nation of the agreenents

4 The plaintiffs also set-off damages agai nst the
over paynent of comm ssions to the Youngs over the years. The
set-off provision allows for the setting-off of damages in the
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in their letter to Innerlight dated March 27, 2005, was

i neffective.

2. Lack of Consi deration

The defendants al so argue that the plaintiffs no | onger
have a reasonabl e probability of success on the nerits of their
clains because the plaintiffs’ invocation of the set-off
provi sion renders the agreenents |acking in consideration. This
argunent fails for two reasons.

First, the Youngs are still being “paid,” as
contenpl ated by the agreenents. The definitions of “paynent” in
the NCA and the CA include potential set-off by referencing the

CA and the set-off provision, respectively. By invoking the set-

event that the Youngs commt a material breach of the agreenents.
To date, the plaintiffs have never argued to the Court that the
acceptance of these commi ssions constituted a breach of contract.
At this stage, they are not entitled to set-off damages for

sonmet hing that they never argued constituted a breach. The
violation of 8 1.10 is an independent and sufficient basis for
the set-off, so the fact that the Court will not uphold the
second basis for the set-off does not give the defendants the
right to termnate. The danages already set-off shall be
considered to be against the anmount resold in violation of § 1.10
of the APA, and the plaintiffs shall not, at this stage, set-off
damages agai nst the overpaynent of conm ssions.

The plaintiffs stated that the anobunt of the set-off
corresponding to the breach of §8 1.10 of the APA was nore than
$800, 000. The defendants have not disputed the anpbunt of the
set-off; rather, they have argued only that the plaintiffs no
| onger have the right to injunctive relief because of their
setting-off of damages. The Court need not deci de here whet her
$800, 000 is the correct set-off anpbunt because the anpunt set-off
thus far is well bel ow $800, 000.
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off provision, the plaintiffs were sinply indicating that the
Youngs had wongfully received | arge anobunts of noney in breach
of the agreenents, and that future paynents woul d be deducted to
of fset that anount.

Second, the consulting fee was not the only
consi deration that the Youngs received under the agreenents.
They al so recei ved 50,000 shares of the Quigley Corp.’s Common
Stock under the NCA. Thus, at least the NCA is supported by
addi tional consideration. There is a reasonable probability of
success on the nerits of the argunent that consideration is not
| acking; rather, it has already been paid.

The plaintiffs have a reasonable probability of success
on the merits of their clains despite their invocation of the

set-of f provision.

B. Adequat e Renedy at Law

The defendants al so argue that the setting-off
illustrated that the plaintiffs have an adequate renedy at |aw.
The set-off does not constitute an adequate renedy at |aw.
First, the set-off provision specifically states that nothing
within it “shall preclude the Conpany from seeki ng danages or

injunctive relief against the Consultants as provided in Section

6.2.” (PlI. Ex. 5, enphasis added).

Even wi thout that provision, however, the Court
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concludes that the set-off is not an adequate renedy at | aw
rendering the entry of the prelimnary injunction inappropriate.
First, the set-off was based solely on the breach of § 1.10 of
the APA, whereas the grant of the prelimmnary injunction was
based upon the breach of that and other terns, as well as unfair
conpetition and trademark infringenent.

As the Court discussed in its decision on the
prelimnary injunction, there is potential for significant
irreparable harmto Innerlight. (Prelim Inj. Mem at 74-76).
The set-off provision only conpensates for past w ongful
paynments, but the potential irreparable harmwould continue into
the future. The set-off provision does not constitute an

adequate renedy at | aw

C. Bond
| f the defendants believe that anount of the bond
posted by the plaintiffs should be increased to account for the
set-off, they should informthe Court of their views on that
I ssue.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DARI US | NTERNATI ONAL, | NC., : ClVIL ACTI ON
et al. :
V.
ROBERT O YOUNG, et al. NO. 05-6184
ORDER

AND NOW this 13th day of June, 2006, upon
consideration of the defendants’ Mtion to Dissolve, or, in the
Al ternative, Mtion for Reconsideration, Under Fed. R Cv. P.
59(e), of This Court’s April 20, 2006 Order Ganting in Part
Plaintiffs’ Mtion for Prelimnary Injunction (Docket No. 50),
and the response thereto, IT IS HEREBY ORDERED that the notion is
DENI ED.

| T IS FURTHER ORDERED that if the defendants believe
that the bond should be increased to account for the set-off,
they should informthe Court of their views on that issue on or

before June 30, 2006.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




