IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMVES E. ABEL, et al. : ClVIL ACTION
. :
DOODAUTH A. KI RBARAN, et al. : NO. 05-1560
MEMORANDUM
Bartle, C. J. May 11, 2006

Plaintiff James E. Abel ("Abel") has sued defendants
Doodauth A. Kirbaran ("Kirbaran"), Mtchell Ross ("Ross") and MR
Cars, Inc. ("MR Cars") in this diversity action for personal
injuries arising out of an autonobile accident. Before the court
is the notion of defendants Ross and MR Cars for sunmary
j udgment .

On April 7, 2003, Abel and Kirbaran were involved in an
aut onobi |l e accident on Interstate 95 in Philadel phia. 1In
addition to suing Kirbaran for negligence and | oss of consortium
Abel and his wife, Mary Beth Abel, seek to hold defendants Ross
and MR Cars vicariously liable for the actions of Kirbaran as the
owners of the vehicle Kirbaran was driving. Under Rule 56(c) of
the Federal Rules of Civil Procedure, we nmay grant summary
judgnment only if there is no genuine issue as to any materi al
fact and the noving party is entitled to judgnent as a matter of

law. Anderson v. Liberty Lobby, Inc., 477 U S 242, 248 (1986).




It is undisputed that Ross is an owner and corporate
of ficer of MR Cars, a conpany engaged in the business of selling
used cars. The conpany purchases used cars primarily from deal er
owned outl et auctions and has themtransported to its lot in
Tennessee where they are held for resale. Sonetime prior to
April 7, 2003 Ross purchased, on behalf of MR Cars, a 1992 Dodge
Caravan through the internet froman auto auction in Maryl and.
He hired an individual, Francisco Belez, to drive the van from
Maryl and to New York so it could be shipped to Tennessee.

At the time of the accident with Abel, Kirbaran was
driving the van. Ross did not know Kirbaran. He did not give
Bel ez authority to all ow anyone else to drive the van, and there
is no evidence that any other representative of MR Cars granted
Bel ez such authority. It is unknown how Kirbaran canme into
possession of the vehicle, for neither he nor Bel ez can now be
| ocat ed.

Ross seeks dism ssal as a defendant for |ack of
personal jurisdiction. Pennsylvania' s |long-armstatute
aut hori zes Pennsyl vani a courts to exercise personal jurisdiction
to the "fullest extent allowed under the Constitution of the
United States.” 42 PA. Cons. STAT. ANN. 8 5322(b). Due process
requires that the defendant have "m ni num contacts” in the forum
state, and that the exercise of jurisdiction conport with
"traditional notions of fair play and substantial justice.”

Int'| Shoe Co. v. Wshington, 326 U.S. 310, 316 (1945). "[I]t is

essential ... that there be sone act by which the defendant
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personal ly avails itself of the privilege of conducting
activities wwthin the forumstate, thus invoking the benefits and

protections of its laws.”™ Hanson v. Denckla, 357 U S. 235, 253

(1958) (citation omtted).
A court may exercise either general or specific

jurisdiction over a defendant. Remick v. Manfredy, 238 F.3d 248,

255 (3d Gir. 2001). General jurisdiction applies when the cause
of action does not arise out of and is not related to the

defendant's contacts with the forum Hel i copt eros Naci onal es de

Col ombia, S.A v. Hall, 466 U.S. 408, 415 n.9 (1984). "[T]he

plaintiff rmust show significantly nore than nere m ni num contacts
to establish general jurisdiction. The nonresident's contacts to

the forum nmust be continuous and substantial." Provident Nat'l

Bank v. Cal. Fed. Sav. & Loan Ass'n, 819 F.2d 434, 437 (3d Cr

1987) (citations omtted). Specific jurisdiction is proper when
the "cause of action arises out of [the] defendant's forum
related activities, such that the defendant 'should reasonably
anticipate being haled into court' in that forum" Rem ck, 238

F.3d at 255; see also Wrld-Wde Vol kswagen Corp. v. Wodson, 444

U S. 286, 297 (1980). Wiere the defendant has raised a
jurisdictional defense, the plaintiff bears the burden of
establishing, through sworn affidavits or other conpetent

evi dence, that either general or specific jurisdiction can be

exercised. Mellon Bank (East) PSFS, N.A. v. D Veronica Bros.

Inc., 983 F.2d 551, 554 (3d Cir. 1993); Tine Share Vacation O ub

v. Atlantic Resorts, Ltd., 735 F.2d 61, 66 n.9 (3d G r. 1984).
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Ross resides and works in Tennessee. Plaintiffs have
not conme forward with evidence that Ross has had conti nuous and
substantial contact wi th Pennsylvania such that general
jurisdiction may be exercised. Provident, 819 F.2d at 437.
Further, specific jurisdiction may not be exercised because the
accident did not arise out of a Pennsylvania related activity of
Ross, such that he should anticipate being haled into court.

Rem ck, 238 F.3d at 255; see also Wrld-Wde Vol kswagen, 444 U.S.

at 297. Ross did not drive the car through Pennsylvania and did
not direct that it be driven through Pennsylvania. He did not
purchase it froman auction in Pennsylvania, and it was not being
delivered here. Thus, we will dism ss Ross as a defendant for
| ack of personal jurisdiction.

MR Cars contends that it cannot be held vicariously

liable for the actions of Kirbaran because there is no proof he

was acting as its servant. Valles v. Albert Einstein Med. Cr.

805 A 2d 1232, 1237 (Pa. 2002); Leonard v. Commw. of Pa., 771

A 2d 1238, 1240 (Pa. 2001); Smalich v. Westfall, 269 A 2d 476,

480-81 (Pa. 1970); RESTATEMENT ( SECOND) OF AGENCY 88 1 and 2. W
agree. There is no evidence that Ross or any representative of
MR Cars authorized or consented to Kirbaran driving the van to
New York. As noted above, Ross did not know Kirbaran. Even
assumng that MR Cars would be liable for any accident caused by
Bel ez, it does not follow that MR Cars woul d be responsible for
any accident caused by Kirbaran. Mere ownership of a vehicle is

insufficient to inpose liability for its negligent operation by
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another. Double v. Myers, 157 A 610, 611 (1931); see also

Smalich, 269 A 2d at 480. The record is barren as to how and
under what circunstances Kirbaran canme into possession of the
van. For all that is known, it could have been stol en.
Plaintiffs cannot successfully defend agai nst a summary judgnment

noti on based on nere speculation. Lujan v. Nat'l WIldlife Fed' n,

497 U.S. 871, 888 (1990).

Under the circunstances, MR Cars cannot be held
vicariously liable for the actions of Kirbaran. Thus, summary
judgment will be granted in favor of MR Cars and agai nst

plaintiffs.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES E. ABEL, et al. ) C VIL ACTI ON
. )
DOODAUTH A. KI RBARAN, et al. NO. 05-1560
ORDER

AND NOW this 11th day of My, 2006, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of defendant Mtchell Ross to dismss
this action for lack of personal jurisdiction is GRANTED;

(2) the notion of defendant MR Cars, Inc. for summary
j udgment is GRANTED; and

(3) judgnent is entered in favor of defendant MR Cars,
Inc. and against plaintiffs Janes E. Abel and Mary Beth Abel.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



