IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHADEE ABUSAAB ) ClVIL ACTI ON
V.

EQUI FAX | NFORVATI ON SERVI CES, )
LLC, et al. ) NO. 05-5094

VEMORANDUM

Bartle, C. J. May 4, 2006

Plaintiff Shadee Abusaab has sued Equifax Information
Services for alleged violations of the Fair Credit Reporting Act
("FCRA"), 15 U.S.C. § 1681 et seq.! Equifax has noved for
partial summary judgnent arguing that there is no factual basis
for the plaintiff's claimfor punitive danages, the plaintiff's
state law clains of negligence, defamation, and false light are
preenpted, and that plaintiff does not state a clai munder the
Pennsyl vania Unfair Trade Practices and Consuner Protection Law
(" UTPCPL").

In February, 2002 the plaintiff was involved in a
t hree-car autonobil e accident in Philadel phia. Unbeknownst to
Abusaab, one of the other drivers sued himin the Court of Common
Pl eas of Phil adel phia County and received an award from

arbitration. Abusaab did not know of the award until January,

1. Abusaab al so sued Experian Information Solutions, Inc. as a
defendant in this case. The plaintiff and Experian settled and
on March 22, 2006 we entered an order dism ssing the case as to
Experi an.



2005 when it appeared on his credit report. He inmediately
contacted an attorney and appeal ed the decision and award of the
arbitrators. Arbitrators found in favor of Abusaab on June 22,
2005. Unfortunately, even though the award agai nst hi mhad been
reversed, Equifax did not renove it fromhis credit report.

On several occasions, Abusaab disputed his credit
report with Equifax arguing that the judgnment should be renoved
t hough the parties dispute the nunber of tines the plaintiff
called the defendant. Despite plaintiff's efforts, Equifax did
not renove the judgnent. Contending its policies required it to
remove the notation, Equifax asserts that its enpl oyees m sread
Abusaab's objection and |isted the judgnent as "satisfied."
Abusaab again protested, insisting the errant information be
conpletely renoved. Equifax eventually requested its public
records vendor check with the Court of Common Pl eas of
Phi | adel phia County, that is, the source of the information, and
verify the accuracy of the judgnment. The vendor reported that
t he judgnent was accurate and that it had been satisfied.

Despite repeated requests from Abusaab that were supported by
ext ensi ve docunentation, Equifax did not renove the judgnent from
plaintiff's credit report.

Rul e 56 of the Federal Rules of Civil Procedure permts
us to grant summary judgnment only "if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to

any material fact and that the noving party is entitled to
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sunmary judgnent as a matter of law." Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 248 (1986); see also Celotex Corp. v.

Catrett, 477 U.S. 317 (1986). A dispute is genuine if the
evidence is such that a reasonable jury could return a verdict
for the non-noving party. 1d. at 254. W review all evidence
and make all reasonable inferences fromthe evidence in the |ight

nost favorable to the non-novant. See In re Flat d ass Antitrust

Litig., 385 F.3d 350, 357 (3d Cir. 2004). The non-noving party
may not rest upon nere allegations or denials of the noving
party's pleadi ngs but nust set forth specific facts showi ng there

is a genuine issue for trial. Lujan v. Nat'l WIldlife Fed n, 497

U.S. 871, 888 (1990).

To recover punitive damages pursuant to 15 U. S. C
§ 1681n(a)(2), our Court of Appeals has held a plaintiff "nust
show t hat defendants knowi ngly and intentionally commtted an act
in conscious disregard for the rights of others, but need not

show malice or evil mptive." Cushman v. Trans Union Corp., 115

F.3d 220, 226 (3d Gr. 1997) (internal quotation omtted);
Philbin v. Trans Union Corp., 101 F.3d 957, 970 (3d Cr. 1996);

see also Lawence v. Trans Union LLC 296 F. Supp. 2d 582, 590

(E.D. Pa. 2003). "To justify an award of punitive danages, a
def endant's actions nust be on the sane order as wllful
conceal ments or misrepresentations.” Cushman, 115 F. 3d at 227;
Lawr ence, 296 F. Supp. 2d at 590. The record reveals the

exi stence of genuine issues of material fact as to whether

Equifax willfully violated the FCRA. See Lawence, 296 F. Supp.
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2d at 590; Crane v. Trans Union LLC, 282 F. Supp. 2d 311 (E. D

Pa. 2003). Accordingly, the defendant's notion for sumary
judgment with respect to the plaintiff's punitive damage cl aim
wi Il be denied.

Equi fax argues that the plaintiff's state | aw cl ai ns of
negl i gence, defamation, and false |light are preenpted by
§ 1681lh(e).? The FCRA provides Equifax immunity fromstate | aw
causes of action identical or simlar to those listed in
8§ 1681h(e) unless it acted willfully. In Cushman, our Court of
Appeal s assumed wi t hout deciding that the requirenents for a
showi ng of w |l fulness under § 1681n are identical to show ng
wi | | ful ness under 8§ 1681h(e). This court has held the standards

are identical. See, e.qg., Lawence, 296 F. Supp. 2d at 590-91.

Because there are genuine issues of material fact as to whether
Equifax willfully violated the FCRA, summary judgnment on the
plaintiff's state law clains is inappropriate at this tine.

Finally, defendant argues that plaintiff's clains under
the UTPCPL are preenpted or, if not preenpted, that he fails to
state a claim 73 Pa. Cons. Stat. Ann. 8§ 201-1 et seaq.

Plaintiff does not make any effort to counter the defendant's

2. Section 1681h(e) states in relevant part: "[e]xcept as
provided in sections 1681n and 16810 of this title, no consuner
may bring any action or proceeding in the nature of defamation,
i nvasi on of privacy, or negligence ... except as to fal se
information furnished with malice or willful intent to injure
such consuner."
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argunent. Even assuming the claimis not preenpted,?® see Crane,

282 F. Supp. 2d 311; Lawrence, 296 F. Supp. 2d at 591, the

deci sions of the Pennsylvania courts, our Court of Appeals, and

this court denonstrate that plaintiff cannot state a cl ai munder
the UTPCPL. The Pennsylvania courts have not applied the UTPCPL

to credit reporting agencies. See Lawence, 296 F. Supp. 2d at

591. Abusaab did not purchase or | ease any goods or services
fromthe defendant, nor has the plaintiff argued that Equifax is
a purchaser or |essor under the UTPCPL. See id. at 591-92.
Abusaab cannot maintain his claimagainst Equifax under the
UTPCPL.

Accordingly, we will grant the defendant's notion for
sumary judgnent on plaintiff's claimunder the UTPCPL but will
deny it in all other respects because of the existence of genuine

i ssues of material fact.

3. Several cases suggest the FCRA does preenpt the UTPCPL, at
| east in certain contexts. See, e.qg., Jaramllo v. Experion
Info. Serv., 155 F. Supp. 2d 386 (E.D. Pa. 2001); Agosta v.

| novision, Inc., 2003 W 22999213 (E.D. Pa. 2003).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
SHADEE ABUSAAB ) ClVIL ACTI ON
. )
EQUI FAX | NFORVATI ON SERVI CES, )
LLC, et al. ) NO. 05-5094
ORDER

AND NOW this 4th day of My, 2006, for the reasons set
forth in the acconpanying Menorandum it is hereby ORDERED that:

(1) the notion of defendant Equifax |Information
Services for partial sunmary judgnment with respect to plaintiff's
cl ai munder the Pennsylvania Unfair Trade Practices and Consuner
Protection Law i s GRANTED

(2) judgnent is entered in favor of defendant Equifax
| nformati on Services and agai nst plaintiff Shadee Abusaab on his
cl ai munder the Pennsylvania Unfair Trade Practices and Consuner
Protection Law, and

(3) the notion of defendant Equifax Information
Services for partial sunmary judgnent is otherw se DEN ED because
of the existence of genuine issues of material fact.

BY THE COURT:

[s/ Harvey Bartle 11

C. J.



