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MEMORANDUM

EDUARDO C. ROBRENO, J. April 28, 2006

Before the Court is defendants’ notion for sunmmary
judgment. For the follow ng reasons, defendants’ notion wll be
granted as to all clains.
l. BACKGROUND

For the purposes of this notion, the facts cited bel ow
are either undisputed or viewed in the light nost favorable to
plaintiff.

I n February or March 2005! pro se plaintiff filed a §
1983 conpl aint all eging that he was beaten on two occasions in
February 2002 by Phil adel phia and Whitemarsh Townshi p police
officers followi ng a high-speed chase in a stolen car.

On Septenber 30, 2005 defendants filed a notion to

di sm ss, which contended that plaintiff’s clains were tine-barred

! Plaintiff alleges that his initial conplaint was filed
in February 2005, but it was returned for procedural reasons and
was not docketed. The first conpl aint docketed was March 10,
2005.



under the applicable two-year statute of limtations.? Plaintiff
responded that the statute of limtations should be equitably
toll ed because his nental condition and the psychotropic

medi cations that he was taking during his incarceration follow ng
his arrest inhibited his ability to file a conplaint. Plaintiff
al l eged he was placed in nedical segregation at the Phil adel phi a
Prison System Curron-Fromhold Correctional Facility, for
approximately sixteen nonths follow ng the all eged February 2002
beatings, until June 2003. Plaintiff further contended that in
June 2003, although he was rel eased from nedi cal segregation and
pl aced into the general population at State Correctional
Institution at Graterford, he was still on psychotropic

medi cations and suffered fromnental illness, which prevented him
fromtinely filing the conpl aint.

In a Menorandum and Order dated Decenber 1, 2005 (doc.
no. 36), the Court denied defendants’ notion to dismss in part,
“conclud[ing] that plaintiff has alleged sufficient facts to
establish the potential applicability of equitable tolling.” The
Court continued, “Wether equitable tolling is warranted in these

ci rcunstances requires further devel opnent of the facts and,

2 Plaintiff’s § 1983 clains, which are grounded in tort
liability, are subject to Pennsylvania' s statute of limtations
governing personal injury actions. See Garvin v. Gty of
Phi | adel phia, 354 F.3d 215, 220 (3d Cr. 2003). Pennsylvania's
statute of limtations for personal injury actions is two years.
42 Pa. C.S. A 8 5524.




therefore, is best addressed by a notion for sunmary judgnment
once plaintiff’'s deposition is taken and the plaintiff is

af forded an opportunity for discovery.” The Court also issued an
anended schedul i ng order, which granted | eave to defendants to
take plaintiff’'s deposition, established a deadline for
defendants to file a notion for summary judgnent,?® and set a
deadline for plaintiff to either file a response to the notion
for summary judgment or a request for specific discovery needed
to file a response (doc. no. 37).

Since that tine, defendants deposed plaintiff and filed
the instant notion for summary judgnment. Plaintiff has failed to
file atinmely response to the notion for summary judgnent or
request for specific discovery needed to respond to the notion,
see Fed. R Cv. P. 56(f), despite specific instructions fromthe
Court and anpl e opportunity to nmake a subm ssion. Although
plaintiff has not filed a response, the Court will analyze the
noti on under the Rule 56 standard to determ ne whet her defendants

are entitled to judgrent.*

3 Def endants’ deadline to file their notion for sunmary
j udgnment was subsequently extended by the Court (doc. nos. 38 &
39).

4 After the expiration of the filing deadline, the Court
received a notion to conpel defendants to serve a copy of
plaintiff’s Decenber 29, 2005 deposition and for an extension of
time to respond to defendants’ notion for sunmmary judgnment upon
recei pt of said transcript. Plaintiff alleges that he returned
the draft copy of his deposition to the stenographer when he
submitted the errata sheet and did not receive a final version in
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1. DI SCUSSI ON

A Legal Standard

A court may grant summary judgnent when “the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). A fact is “material” if its existence or non-existence
woul d af fect the outcone of the suit under governing | aw

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). An

issue of fact is “genuine” when there is sufficient evidence from
whi ch a reasonable jury could find in favor of the non-noving
party regarding the existence of that fact. 1d. at 248-49. In
det erm ni ng whet her any genuine issues of material fact exist,

all inferences nust be drawn, and all doubts nust be resolved, in

favor of the non-noving party. Coregis Ins. Co. v. Baratta &

Fenerty, Ltd., 264 F.3d 302, 305-06 (3d Gr. 2001).

B. Equi tabl e Tolling

Equitable tolling is justified when nental deficiency

affects a prisoner’s ability to “manag[e] his affairs and thus

return. Defendants point out that, even if true, plaintiff was
provided a full and conplete copy of his deposition transcript as
an exhibit to defendants’ notion for sumrary judgnent over one
month prior to plaintiff’s deadline to respond. Even if the
deposition transcript was not available to plaintiff, it contains
plaintiff’s own testinony and does not contain any evidence
supporting his position for equitable tolling.
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fromunderstanding his legal rights and acting upon them”

G ahamv. Kyler, No. CV.A 01-1997, 2002 W 32149019, at *3

(E.D. Pa. Cct. 31, 2002) (quoting Mller v. Runyon, 77 F.3d 189,

191 (7th Gr. 1996)). The party seeking the benefit of equitable
tolling bears the burden of establishing facts that justify

application of the doctrine. See Satterfield v. Johnson, 434

F.3d 185, 195 (3d G r. 2006); Courtney v. LaSalle Univ., 124 F.3d

499, 505 (3d Cir. 1997). “The lawis clear that courts nust be

sparing in their use of equitable tolling.” Seitzinger v.

Readi ng Hosp. & Med. Ctr., 165 F.3d 236, 239 (3d Cr. 1999).

In this case, plaintiff has failed to produce any
evi dence that supports equitable tolling of the statute of
limtations to the extent that would bring his cause of action
within the limtations period. At his deposition, plaintiff
consistently responded to defendants’ questions concerning the
ci rcunst ances and inpact of his nental illness and nedi cations by
pointing to the prison nedical records submtted with his
conpl ai nt.

The Court has reviewed those records. The nedical
records state that plaintiff had a psychiatric consult for
depression on February 23, 2003 and a psychiatric visit on My
30, 2003. The records also indicate that plaintiff took various
anti-psychotic and anti-depressant nedi cations during periods of

his incarceration. However, the nedication records stop in June



2002. According to the Rel ease of Responsibility docunent signed
by plaintiff, plaintiff refused to take his nedi cations begi nning
in June 2002.

Based on these records, there is no evidence that
supports plaintiff’s assertion that the statute of limtations
shoul d be equitably tolled until February 2003, the date that
woul d bring his February 2005 conplaint within the two-year
[imtations period. At times, plaintiff clainms that his
nedi cation prevented himfromacting upon his legal rights. At

other tinmes, plaintiff clains that his nental illness prevented

himfromacting upon his legal rights.

In either case, plaintiff is unable to justify his
contention of equitable tolling until February 2003. |If
plaintiff is relying upon the disabling effect of his nedication,
the records reflect that plaintiff no | onger took the nedication
as of June 2002, approximately eight nonths before the first date
that would bring his conplaint wthin the statute of
l[imtations.® Nor can plaintiff rely on his alleged nental
i1l ness because from June 2000 on, he refused to take the

treating nmedication

> Def endants submtted the affidavit of Dr. Haresh G
M rchandani, Chief Medical Examner for the Gty of Phil adel phia.
Dr. Mrchandani concl uded that any cognitive inpairnment or nmenory
| oss caused by the nedications (if there was any at all) would
have resolved ten to fourteen after plaintiff stopped taking his
medi cati ons.



Def endants al so subm tted the records fromthe
conputerized i nmate housi ng dat abase (Lock& Track) and the
affidavit of Gregory J. Vrato, Deputy Director of Legal Affairs
for the Phil adel phia Prison System These materials indicate
that plaintiff was only housed in nmedical segregation for four
days, fromApril 2, 2002 to April 6, 2002. For the remai nder of
plaintiff’s incarceration, he was not housed in any type of
medi cal treatnment housi ng.

The Court finds that there is no genuine issue of
material fact with respect to plaintiff’s nental incapacitation
caused by his nedication extendi ng past June or July 2002, when
any effects of his nedications would have resol ved. Because
plaintiff did not file his conplaint until February 2005, even if
the Court tolls the statute until July 2002 and even when draw ng
all inferences and resolving all doubts in favor of plaintiff,
his conplaint was still filed approximately ei ght nonths after
the two-year statute of limtations had expired. The Court
further finds that plaintiff’s alleged nental illness is not
grounds for equitable tolling since he refused to take the

treating nedication beginning in June 2002. See Jones v. Morton,

195 F. 3d 153, 159 (3d Cir. 1999) (holding that equitable tolling
is proper only when plaintiff has “in sone extraordi nary way
been prevented fromasserting his or her right”). Thus,

summary judgnent is warranted.



I11. CONCLUSI ON
Summary judgnent will be granted in favor of defendants on

all claims. An appropriate order follows.®

6 Def endants al so argue that summary judgnment shoul d be
grant ed because plaintiff’s allegations are a collateral attack
on his Pennsylvania state court crimnal conviction, and thus,
are barred under Heck v. Hunphrey, 512 U S. 477 (1994). Gven
that the action is barred under the statute of limtations, the
Court did not consider in any event whether allow ng the action
to proceed would inplicate the integrity of the state court
conviction and therefore would be barred under the teachings of
Heck v. Hunphrey.




I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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Def endant s.
ORDER

AND NOW this 28th day of April, 2006, it is hereby
ORDERED t hat defendant’s notion for summary judgnent (doc. no.
40) is GRANTED as to all clains.

| T 1S FURTHER ORDERED that plaintiff’s notion to conpel
defendants to serve a copy of plaintiff’s deposition (doc. no.
42) is DENIED for the reasons stated in footnote four of the
Menor andum

IT 1S FURTHER ORDERED that this case shall be CLOSED
AND I T I S SO ORDERED

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
VI NCENT FERST, : CIVIL ACTI ON
Plaintiff, : NO  05- CV- 0682
V. :

DETECTI VE THOVAS GAUL,
DETECTI VE JOHN VERRI CHI O

Def endant s.

JUDGMENT

AND NOW this 28th day of April, 2006, it is hereby
ORDERED t hat pursuant to the Court’s order of April 28, 2006,
judgment is entered in favor of defendant and against plaintiff

as to all clains.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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