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Before the Court is the governnent’s notion to admt
tape recordi ngs of certain conversations involving a confidential
i nformant, an undercover police officer, the defendant, and ot her
coconspi rators.

Def endant argues that the conversations on these tape
recordi ngs shoul d be excluded because they viol ate defendant’s
rights under the Confrontation Cl ause of the Sixth Amendnent.

Def endant points to Crawford v. WAshington, a 2004 United States

Suprene Court case in which the Court held that “testinonial”
hearsay statenents may only be introduced at trial if the
declarant is unavailable at trial and the defendant has had a
prior opportunity to cross-examne the wtness. 541 U S. 36
(2004) .

Def endant contends that the statenents of the
confidential informant are testinonial, and should be excl uded
because the governnent has not asserted that the informant is

unavai | abl e.



The Third Crcuit addressed a simlar situation

recently in United States v. Hendricks, 395 F.3d 173 (3d Cr

2005). In Hendricks, the court addressed the neani ng of
“testinonial evidence” as used by the Suprene Court in Crawford.

In Crawford, the Court declined to define the term
“testinonial statenents,” but did provide |lower courts with
several definition of the term stating that “[t] hese
formul ations all share a common nucl eas and then define the
Cl ause’s coverage at various levels of abstraction.” One such
definition is: “ex parte in—court testinony or its functional
equivalent — that is, material such as affidavits, custodi al
exam nations, prior testinony that the defendant was unable to
cross-examne or simlar pretrial statenents that declarants
woul d reasonabl e expect to be used prosecutorily.” Crawford, 541
US at 51. Another is: “statenents that were made under
ci rcunst ances which would | ead an objective wtness reasonably to
believe that the statenment would be available for use at a later
trial.” [d. at 52.

The Hendricks court | ooked at the formul ati ons provi ded
by the Suprene Court and applied themto two situations: (1) to
legally obtained wiretap evidence (“Title Ill evidence”); and (2)
to evidence of conversations between sone of the Defendants and a
nmur dered confidential informant. 395 F.3d at 174.

The Hendricks court found that the Title Il evidence



did not fall under the purview of Crawford, as the statenents
made were not “testinonial.” [1d. at 181. Even under the
broadest of the definitions of “testinonial” set out by the
Suprene Court, the court noted that the “speakers certainly did
not meke the statenents thinking that they ‘would be avail abl e
for use at a later trial.’”” 1d. (quoting Crawford, 541 U S. at
51.).

Simlarly, in Hendricks, the statenents made by the
def endants and the co-conspirators in the non-Title I11,

confidential informant conversations, “are clearly nontestinoni al

statenents and are thus not subject to the Crawford rule.” 1d.
at 183 n.9. In other words, “the party adm ssion and
coconspirator portions of the disputed ... conversations are

nont esti noni al and thus, assum ng conpliance with the Federal
Rul es of Evidence, are admssible.” 1d. at 183-84; see also

United States v. Hoffnman, 2005 W. 762100, at *3 (E. D. Pa. 2005)

(coconspirator statenents may be admtted without the opportunity
for cross exam nation).

Regardi ng the nmurdered, and thus unavail abl e,
confidential informant, the Hendricks court noted that the
i nformant coul d reasonably have expected his statenents to be
used prosecutorily, thus potentially placing his statenents
within the purview of Crawford. However, these statenents were

not introduced by the governnment for their truth. The Third



Circuit held that:

[1]f a Defendant or his or her coconspirator makes
statenents as part of a reciprocal and integrated
conversation wth a governnent informant who | ater
becones unavail able for trial, the Confrontation C ause
does not bar the introduction of the informant’s
portions of the conversation as are reasonably required
to place the defendant or coconspirator’s
nont esti noni al statenents into context.

Id. at 184; see also United States v. Johnson, 119 Fed. Appx.

415, 417-19 (3d Cir. 2005) (recordings of conversations of
coconspirators and between confidential informant and def endant
adm ssi bl e because none of the statenents were testinonial).

Here, defendant argues that the statenents of the
confidential informant should not be admtted by the Court
because the governnent does not plan to call the informnt at
trial.? The governnent states that the statenents of the
informant will not be introduced for their truth. Instead, they
will be offered to “put the statenents of other parties to the
conversations into perspective and make [the statenents of other
parties] intelligible to the jury and recogni zabl e as
adm ssions.” Hendricks, 395 F.3d at 184.

Al t hough the government has not stated that the
confidential informant is “unavail able,” as was the nurdered
informant in Hendricks, the |ogic of Hendricks applies here. The

Hendri cks court stated, “[a]s recognized by the Crawford Court,

! Def endant does not argue that the statements of the
def endant or the coconspirators should not be admtted.

4



the Confrontation Clause ... ‘does not bar the use of testinonial
statenents for purposes other than establishing the truth of the
matter asserted.’” Hendricks, 395 F.3d at 183 (quoting Crawford,
541 U.S. at 59 n.9.). Followng Hendricks, it is permssible to
introduce the statenents of the informant to “pl ace the defendant
or coconspirator’s nontestinonial statenents into context.” 1d.
at 184.

The defendant attenpts to distinguish the situation in
Hendri cks by stating that Hendricks only entailed a Title I
wiretap. The defendant is wong. Hendricks discussed the
adm ssibility of a Title Il wiretap in addition to recorded
conversations of a confidential informant with coconspirators.
In addition, defendant argues that it was not clear fromthe
facts in Hendricks whether the confidential informant was aware
he was bei ng recorded. However, the court stated in Hendricks
that “[i]t cannot be disputed that [the confidential informant]
knew of the Governnent’s surreptitious recording and
docunent ati on of these discussions.” Hendricks, 395 F. 3d at 182.

Pursuant to the Third Crcuit’s decision in Hendricks,
all statements contained in the tape recordings offered by the
government are adm ssible. The Confrontation C ause does not bar
t he nontestinonial statenents of the defendant and
coconspirators, and the statenents of the confidential informant

are adm ssible to place these statenents into perspective.



The notion will be granted.
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ORDER
AND NOW this 18th day of April 2006, upon
consi deration of the Governnent’s Motion to Admit Tape Recordi ngs
(doc. no. 23) and the Defendant’s Response (doc. no. 27), and
after a hearing at which counsel for both parties participated,
it is hereby ORDERED that the Governnent’s Mdtion to Admt Tape

Recordi ngs (doc. no. 23) is GRANTED.

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



