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ANTHONY D. JACKSON, ESQUI RE
On behal f of Plaintiff
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On behal f of Defendants

* * *

MEMORANDUM

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on Defendants’ Mdtion
for Summary Judgment filed on January 31, 2006, which notion is
unopposed.

For the reasons expressed bel ow, we grant defendants’
nmotion for summary judgnment and dism ss the remai ning counts in

plaintiff’s Anrended Conplaint, Counts I, Il, Ill and V.!

. On February 17, 2005 by Order of the undersigned, Counts IV and VI
of plaintiff’s Amended Conplaint were dism ssed because plaintiff did not
oppose defendants’ notion to disniss those clains.



JURI SDI CT1 ON

Jurisdiction is based upon federal question
jurisdiction pursuant to 28 U . S.C. § 1331. Specifically,
Counts | and Il of plaintiff’s Amended Conpl aint allege
violations of 42 U. S.C § 1983, which give rise to federa
guestion jurisdiction. The court has supplenmental jurisdiction
over plaintiff’s pendent state-law clains. See 28 U.S.C. § 1367.

As di scussed below, plaintiff’s state-law clains are tort cl aimns.

VENUE
Venue is proper in the United States District Court for
the Eastern District of Pennsylvania because the events and
om ssions giving rise plaintiff’s clains allegedly occurred in
Readi ng, Berks County, Pennsylvania, which is located within this

judicial district. See 28 U.S.C. 88 118, 1391(b).

FACTS

Based upon the pleadings, record papers, depositions,
defendants’ notion and brief and the exhibits submtted by
def endant, which are uncontroverted and taken in the |ight nost
favorable to the plaintiff, the pertinent facts are as foll ows.

At approximately 3:15 a.m on COctober 25, 2002, Reading
Police Oficer Andrew Wnters was on patrol in the 400 Bl ock of
Penn Street in Reading, Pennsylvania. At that tinme, three nen

fl agged down O ficer Wnters and reported to himthat a bl ack
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mal e had just fired two shots at themand then ran north on 4th
Street. Oficer Wnters transmtted a brief description of the
suspect over the police radio. After Oficer Wnters transmtted
this information, the three nen spoke to O ficer Wnters and

all eged that the unidentified black nmale had attenpted to rob

t hem 2

Def endant Sergeant Philip Bentz was one of several
police officers who responded to Oficer Wnters’s radio
transm ssi on and who assisted Oficer Wnters in the search for
the suspect. At the tinme of the transm ssion, Sergeant Bentz was
travel i ng west bound on Washington Street in his police vehicle.
There was another patrol car a block or two ahead of him and, so
rather than follow ng the other officer, Sergeant Bentz turned
right at the next intersection. After his right-hand turn,
Sergeant Bentz travel ed northbound on 5th Street.

Shortly thereafter, Sergeant Bentz saw a bl ack nal e
running fromthe area of the robbery. The man was | ater
identified as plaintiff’s decedent Cordell Bl ack.

Sergeant Bentz attenpted to follow M. Black in his
mar ked police cruiser. As Sergeant Bentz attenpted to foll ow

M. Bl ack, Sergeant Bentz radioed for a nore specific description

2 It is unclear fromthe record whether the unidentified male was
successful in the alleged robbery attenpt. Neverthel ess, whether the robbery
attenpt was successful is immaterial. Specifically, as discussed below, the

i ssue before the court is whether defendants violated M. Blacks's rights
under the United States Constitution and whet her defendants are |liable for
M. Black’ s death.
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of the shooting suspect. The description of the suspect that
Sergeant Bentz received was consistent wth the appearance of
Cordel | Bl ack.

Sergeant Bentz then tried to stop M. Black by calling
to himfromthe police cruiser. While doing so, Sergeant Bentz
saw that M. Black was hol ding a conceal ed object in his pants.
| nstead of stopping, M. Black fled, and Sergeant Bentz gave
chase in his police cruiser.

After briefly losing sight of M. Black, Sergeant Bentz
| ocated M. Black lying on his stomach in the anbul ance bay of
St. Joseph Medical Center, which is at Reed and WAl nut Streets,
in Reading. Sergeant Bentz saw that M. Black had a | arge bl ued-
steel gun in his hand.

Sergeant Bentz exited his cruiser. He drew his service
weapon and yelled at M. Black not to nove. Instead of remaining
still, M. Black got up and ran across Walnut Street into a
parking lot. Again, Sergeant Bentz gave chase, this tine on
foot.

During the foot chase, Sergeant Bentz called for M.
Black to stop. Instead of stopping, M. Black, with his revolver
in hand, |ooked back over his shoul der, reached his arm back and
poi nted the revol ver at Sergeant Bentz. |n response, Sergeant

Bentz fired two shots at M. Bl ack.



M. Black fell to the ground with his hands underneath
him H's revolver fell out of his hand and to the right of him
The revolver was still wthin M. Black’s reach

Concerned for his safety, Sergeant Bentz took cover
behi nd a guard booth a short distance from M. Black. Fromthis
position, Sergeant Bentz ordered M. Black to show his hands.
After repeating the order several tinmes, M. Black conplied and
showed hi s hands.

Sergeant Bentz then ordered M. Black to place his
hands behind his back, and M. Black conplied. Sergeant Bentz
t hen kicked M. Black’s revolver out of the reach of M. Bl ack
and handcuffed him

At this point, Sergeant Bentz could not see any wounds
or blood on M. Black, and Sergeant Bentz did not know whet her
any of the shots that he fired had hit M. Black. Additionally,
M. Bl ack was breathing, speaking and had a pul se. M. Bl ack
then stated repeatedly “you got ne”, but did not tell Sergeant
Bent z where he was injured.

Sergeant Bentz quickly checked M. Black for wounds and
asked himwhere he was hit. Sergeant Bentz then called for an
anbul ance. Sergeant Bentz called for an anmbul ance within 20
seconds after M. Black said “you got ne”.

An anbul ance responded within mnutes and M. Bl ack was

transported to Readi ng Hospital, where he was | ater pronounced



dead.®* The officers of the Reading Police Departnent do not have
control over either the length of tine it takes for an anbul ance
to respond or the hospital to which the anbul ance takes an

i njured person.

PLAI NTI FF* S AVENDED COVPLAI NT

On Novenber 12, 2004, plaintiff filed her six-count
Amended Conplaint. On January 24, 2005 defendants noved to
dism ss Counts IV and VI of plaintiff’s Amended Conplaint. On
February 17, 2005 by Order of the undersigned, Counts |V and VI
of plaintiff’s Amended Conpl aint were di sm ssed because plaintiff
di d not oppose defendants’ notion. Further, plaintiff was given
until on or before March 4, 2005 in which to file a second
Amended Conpl aint inplenmenting the February 17, 2005 Order.
Plaintiff never filed a second Amended Conplaint. Accordingly,
we review defendants’ notion to dism ss the renmaining counts of
plaintiff’s Amended Conpl ai nt.

The remai ning counts in plaintiff’s Anmended Conpl ai nt
are as follows: Count | is a cause of action against Sergeant
Phillip Bentz pursuant to 42 U.S.C. § 1983 for violating M.

Bl ack’ s Fourth and Fourteenth Anendnent rights under the United

States Constitution. Count Il is a cause of action against the

3 M. Black died of a gunshot wound to the back. The bullet caused
massi ve internal hemorrhage. The bullet entered at the left | ower back in the
[ unbar area. It traveled fromback to front and left to right in M. Black’'s

abdom nal cavity.
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City of Reading pursuant to 42 U S.C. 8§ 1983 for violating
M. Black’s Fourth and Fourteenth Amendnents rights under the
United States Constitution.

Count 111 is a state-law cause of action agai nst
Sergeant Bentz pursuant to 42 Pa.C. S. A § 8301 for the w ongful
death of M. Black. Count Vis a state-law survival action
agai nst Sergeant Bentz pursuant to 42 Pa.C. S. A 8§ 8302, which
permts a cause of action to survive the death of a party to the

action.

STANDARD OF REVI EW

In considering a notion for sunmary judgnent, the court
nmust determ ne whet her “the pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
mat erial fact and that the noving party is entitled to judgnent

as a matter of law” Fed.R GCv.P. 56(c). See also, Anderson V.

Li berty Lobby, Inc., 477 U S 242, 247, 106 S.C. 2505,

2509- 2510, 91 L.Ed.2d 202, 211 (1986); Federal Hone Loan Mbortgage

Corporation v. Scottsdal e | nsurance Conpany, 316 F.3d 431, 443

(3d Cr. 2003). Only facts that nmay affect the outcone of a case
are “material”. Mreover, all reasonable inferences fromthe
record are drawn in favor of the non-novant. Anderson

477 U.S. at 255, 106 S.Ct. at 2513, 91 L.Ed.2d at 216.



Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enent on

which it bears the burden of proof. See Watson v. Eastnman Kodak

Conpany, 235 F.3d 851, 857-858 (3d GCr. 2000). A plaintiff cannot
avert summary judgnent with speculation or by resting on the

all egations in her pleadings, but rather nust present conpetent
evidence fromwhich a jury could reasonably find in her favor

Ri dgewood Board of Education v. N.E. for ME., 172 F. 3d 238, 252

(3d Cr. 1999); Wods v. Bentsen, 889 F.Supp. 179, 184

(E. D. Pa. 1995).

Dl SCUSS| ON

Def endants’ notion for sumrmary judgnent seeks to
dismss all four counts remaining in plaintiff’s Amended
Conmpl ai nt. Defendants’ argue that defendant Bentz lawfully fired
upon M. Black and, thus, did not deprive M. Black of his life
in violation of the United States Constitution or Pennsylvani a
tort law. Defendants further argue that, because Sergeant
Bentz's act of firing upon M. Black was awful and not in
violation of M. Black’s rights under the United States
Constitution, defendant City of Reading did not violate M.

Bl ack’ s constitutional rights.
As of the date of the w thin Menorandum and O der,

Plaintiff has not responded to defendants’ notion for summary
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j udgment .

We do not grant defendants’ notion as unopposed, and we
take the facts alleged in the |light nost favorable to plaintiffs.
Nevert hel ess, we do consider the facts all eged by defendants as
undi sputed.* For the reasons articul ated below, we find that
there are no genuine issues of material fact that preclude the
entry of summary judgnent in favor of defendants on all of the
counts remaining in plaintiff’s Arended Conplaint. Accordingly,
we grant defendants’ notion and enter summary judgnent in favor
of defendants on Counts I, Il, Ill and V of plaintiff’s Amended

Conpl ai nt .

Plaintiff's Federal d ains

Plaintiff’s federal clains are contained within
Counts | and Il of plaintiff’s Amended Conplaint. Both Counts
are brought under 42 U S.C. § 1983.

In pertinent part, Section 1983 states that

4 The standard of review for sumary judgnment requires us to exam ne
whet her this case contains genuine issues of material fact that woul d preclude
the entry of summary judgnent in favor of defendants. Anderson, supra.
Further, a plaintiff cannot rest on her pleadings or upon nere specul ati on.

R dgewood Board of Education, supra.

Additionally, by Rule 16 Status Conference Order of the
undersi gned dated July 12, 2005 and filed July 25, 2005, the parties were
ordered to respond to a party’s statement of material facts on an opposing
party’s notion for sunmary judgnent. Further stated in the July 12, 2005
Order, if a non-nmoving party does not respond to the statement of materia
facts “[a]ll factual assertions set forth in the noving party’s statenent
shal |l be deened admitted....” Here, plaintiff, the non-nmoving party, has not
responded to either defendants’ notion for sunmary judgnent or defendants
statement of material facts. Accordingly, we deem defendants’ statement of
material facts admitted by plaintiff.

-9-



Every person who, under color of any statute,
ordi nance, regulation, custom or usage, of any
State..., subjects or causes to be subjected, any
citizen of the United States or other person
wWithin the jurisdiction thereof to the deprivation
of any rights, privileges, or imunities secured
by the Constitution and | aws, shall be liable to
the party injured in any action at law....

42 U.S.C. § 1983.

Further, Section 1983 does not create any substantive
rights. Rather, it provides a renmedy “for any person who has
been deprived of the rights secured by the Constitution or |aws

of the United States by a person acting under color of law.”

Curley v. Klem 298 F.3d 271, 277 (3d G r. 2002).

Use of Force

Count | is a claimagainst Sergeant Bentz under
42 U.S.C. 8§ 1983 for violating M. Black’ s rights under the
Fourth and Fourteenth Anendnments of the United States
Constitution. Specifically, plaintiff claims that M. Black’s
rights were viol ated because Sergeant Bentz used “unreasonabl e,
unnecessary, and excessive force” in violation of the Fourth
Amendnent of the United States Constitution when Sergeant Bentz
shot and killed M. Black. Additionally, plaintiff clains that
Sergeant Bentz deliberately, maliciously or recklessly deprived
M. Black of proper nedical attention, in violation of M.

Bl ack’ s Fourteenth Anendnent rights, after he had been shot.
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Def endants argue that Sergeant Bentz is entitled to the
protection afforded by the doctrine of qualified imunity. In
addi tion, defendants argue that, in order for plaintiff to assert
a claimfor excessive force under the Fourth Amendnent, plaintiff
must establish that there was a seizure and that the use of force
was unreasonabl e.

Def endant s acknow edge that a seizure occurred, that
is, M. Black’s life ended. Neverthel ess, defendants assert that
under both federal |law and state |aw, the seizure of M. Black’s
life was constitutionally reasonable.

Li kew se, defendants argue that, in order for plaintiff
to state a claimthat M. Black was denied nedical attention in
viol ation of his Fourteenth Amendnent Constitutional rights,
plaintiff nmust show that M. Black had a serious nedical need and
that Sergeant Bentz was deliberately indifferent to his serious
medi cal need.

Def endants concede that M. Bl ack had a serious nedica
need, that is, he was shot. Neverthel ess, defendants assert that
Sergeant Bentz was not deliberately indifferent to that need
because he i mmedi ately requested nedi cal assistance upon | earning
that M. Bl ack had, indeed, been shot.

In order to assert a 42 U S.C. 8§ 1983 claimfor
excessive force in violation of the Fourth Amendnent, a plaintiff

must establish that there was a seizure and that the use of force
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was excessive under objective standards of reasonabl eness.

Saucier v. Katz, 533 U S 194, 201-202, 121 S. C. 2151, 2157,

150 L. Ed.2d 272, 281-282 (2001).

Addi tionally, the objective standard of reasonabl eness
“must be judged fromthe perspective of a reasonable officer on
the scene, rather than with the 20/ 20 vision of hindsight”.

G aham v. Connor, 490 U.S. 386, 396, 109 S.C. 1865, 1872,

104 L. Ed.2d 443, 455 (1989). This perspective is to nmake

“all owance for the fact that police officers are often forced to
make split-second judgnents--in circunstances that are tense,
uncertain, and rapidly evolving--about the anmount of force that
IS necessary in a particular situation.” Gaham 490 U S. at
397, 109 S.Ct. at 1872, 104 L.Ed.2d at 456.

Further, the United States Suprene Court has stated
that a police officer’s use of deadly force does not violate the
Fourth Amendnent of the United States Constitution when “it is
necessary to prevent the escape and the officer has probable
cause to believe that the suspect poses a significant threat of
death or serious physical injury to the officer or others.”

Tennessee v. Garner, 471 U.S. 1, 3, 105 S.Ct. 1694, 1697,

85 L.Ed.2d 1, 4 (1984).
Mor eover, the Supreme Court has stated that “if the
suspect threatens the officer with a weapon or there is probable

cause to believe that he has commtted a crinme involving the
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infliction or threatened infliction of serious physical harm
deadly force nmay be used to prevent escape, and if, where
feasi bl e, sone warni ng has been given. Garner, 471 U S. at 11-
12, 105 S.Ct. at 1701, 85 L.Ed.2d at 10.

In order to prevail on a claimthat Sergeant Bentz
deli berately denied M. Black nedical care in violation of his
Fourteenth Anendnment right to due process, plaintiff nust
denonstrate first, that M. Black was a pretrial detainee;
second, that he had a serious nedical need; and third, that
Sergeant Bentz was deliberately indifferent to that serious

medi cal need. Natal e v. Canden County Correctional Facility,

318 F.3d 575, 581-582 (3d Cir. 2003).
The defense of qualified immunity is a question of |aw

Siegert v. Glley, 500 US. 226, 232, 111 S.C. 1789, 1793,

114 L. Ed.2d 277, 287 (1991); DeBellis v. Kulp, 166 F. Supp.2d 255,

266 (E.D. Pa. 2001)(Vvan Antwerpen, J.). Additionally, qualified
immunity is imunity fromsuit, not a defense to liability at
trial. Saucier, 533 U S. at 200-201, 121 S.Ct. at 2156,

150 L. Ed. 2d at 281.

Therefore, it is inperative to determ ne whether the
defense is available before trial. Further, “qualified i nunity
shields state officials performng discretionary functions from
suit for damages if ‘their conduct does not violate clearly

established statutory or constitutional rights of which a
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reasonabl e person woul d have known.’” DeBellis, supra, (quoting

Wlson v. Layne, 526 U S. 603, 609, 119 S.C. 1692, 1696,

143 L. Ed. 2d 818, 827 (1999)).
The United States Suprene Court has articulated a
two-part test to determ ne whether a state official is entitled

to the defense of qualified imunity. In Saucier, supra, the

Suprene Court stated that the initial inquiry is “[t]aken in the
light nost favorable to the party asserting the injury, do the
facts all eged show the officer’s conduct violated a
constitutional right?” 533 U S at 201, 121 S.C. at 2156,
150 L. Ed.2d at 282. If no right would have been viol ated, then
there is no need for the second step.

If a right were violated, then the next question to ask

is “whether the right was clearly established.” Saucier, supra.

In order to determ ne whether the right was clearly established,
the question is whether a reasonable officer would have known

that his or her conduct violated the right. DeBellis, supra

(citing Harlowe v. Fitzgerald, 457 U S. 800, 102 S.C. 2727,

73 L.Ed.2d. 396 (1982)). If these requirenents are net, then the
officer is entitled to qualified imunity.
For the reasons stated bel ow, we conclude that, taken

in the light nost favorable to plaintiff, the facts all eged and
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undi sputed,® if proven, would not establish a violation of a
constitutional right. Therefore, defendant is entitled to
qualified imunity.

Specifically, with regard to plaintiff’s clai munder
42 U.S.C. § 1983 that Sergeant Bentz unreasonably seized
M. Black, the alleged facts reveal that when Sergeant Bentz shot
and killed M. Black, Sergeant Bentz did not violate the Fourth
Amendnent . ©

The facts alleged establish that Sergeant Bentz was
responding to a report that an unidentified black male fired two
shots at three nmen. Sergeant Bentz spotted M. Black and radi oed
for a nore particularized description of the suspect. M. Black
mat ched t hat description.

Sergeant Bentz then ordered M. Black to stop. Instead
of halting, M. Black fled. Sergeant Bentz |ost sight of M.
Bl ack but, after a short while located M. Black hiding in an

anbul ance bay, and M. Black had a gun.

5 As stated above, plaintiff has not responded to Defendants’ Mbdtion

for Summary Judgrment. We note that in the deposition of plaintiff Scarlett
Bl ack, plaintiff believes that Sergeant Bentz acted unlawfully when he fired
on M. Black because the bullet entered M. Black’s back and because she
bel i eved her son did not have a gun. Nevertheless, plaintiff cannot rely on
specul ation. Ri dgewood Board of Education, supra. Further, as stated above,
when plaintiff did not dispute defendants’ facts, we accepted defendants
facts as undi sputed.

6 As stated above, we determ ne reasonabl eness of the seizure at the

time that the seizure occurred. Gaham supra. Accordingly, we do not

consi der defendants subnissions of M. Black’s prior crimnal history because
def endants have not alleged any facts that woul d denonstrate that, at the tine
t hat Sergeant Bentz was pursuing M. Black, Sergeant Bentz was aware of M.

Bl ack’s prior crimnal history.
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Sergeant Bentz once again ordered M. Black to freeze,
but M. Black again fled. Wile fleeing M. Black turned and
pointed his gun at Sergeant Bentz. Sergeant Bentz then fired two
shots at M. Black. At |least one of the shots hit M. Black and
he fell to the ground.

These all eged facts establish that Sergeant Bentz acted
constitutionally. Here, M. Black was attenpting to escape after
being ordered repeatedly not to attenpt to escape. Additionally,
Sergeant Bentz had probable cause to believe that M. Bl ack posed
a significant threat of death or serious physical injury to
Sergeant Bentz because M. Bl ack possessed a gun, a revol ver, and
poi nted the gun at Sergeant Bentz.

Mor eover, Sergeant Bentz had probabl e cause to believe
that M. Black posed a significant threat of death or serious
physical injury to the public because M. Black matched the
description of a suspect who only m nutes ago and a few bl ocks
away fired shots at three individuals.

Thus, based upon these alleged facts, plaintiff has not
established that Sergeant Bentz utilized unlawful or excessive
force in violation of the Fourth Amendment of the United States
Constitution. Because the facts do not establish a violation of
the Fourth Amendment of the United States Constitution, we need

not address the second step of the qualified imunity analysis,
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that is, whether the right allegedly violated was a clearly
established right.

Regarding plaintiff’'s 42 U S.C. 8§ 1983 claimthat
Sergeant Bentz was deliberately indifferent to a serious nedical
need of M. Black in violation of M. Black’s Fourteenth
Amendnent right under the United States Constitution, the alleged
facts do not establish plaintiff's claim

For plaintiff to sufficiently allege a violation of
M. Black’s Fourteenth Anendnment right to pretrial nedical
treatnent, she nust allege facts which denonstrate that M. Bl ack
was a pretrial detainee, that he had a serious nedi cal need and
t hat Sergeant Bentz was deliberately indifferent to that need.

Plaintiff has alleged, and defendants appear to
concede, that M. Black was a pretrial detainee and that
M. Black had a serious nedical need. Specifically, after being
shot M. Black was suffering froma serious nedical need, a
gunshot wound, and was in Sergeant Bentz’'s custody because he was
handcuffed on the ground.

Nevert hel ess, plaintiff has not alleged any facts based
upon conpetent evidence fromwhich a jury could concl ude that
Sergeant Bentz was deliberately indifferent to the nmedi cal need
of M. Black. Instead, the uncontested alleged facts, taken in
the light nost favorable to plaintiff, establish that Sergeant

Bentz was attentive to M. Black’s gunshot wound.
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Specifically, after M. Black was shot and fell to the
ground, Sergeant Bentz ordered M. Black to display his hands.
Then, after Sergeant Bentz secured the scene to nake sure it was
safe for Sergeant Bentz to approach M. Bl ack, Sergeant Bentz
asked M. Bl ack where he had been hit by the Sergeant’s shot.

Wthin 20 seconds of learning that M. Black had been
hit by at |east one of the shots, Sergeant Bentz radioed for an
anbul ance. However, Sergeant Bentz could not control either the
response tinme or the destination of the anbul ance. These facts
denonstrate that Sergeant Bentz was sufficiently concerned about
M. Bl acks nedi cal needs.

Thus, based on the facts as alleged, plaintiff has not
established that Sergeant Bentz was deliberately indifferent to a
serious nedical need of M. Black in violation of the Fourteenth
Amendnent. Because we find that the facts do not establish a
Fourteenth Amendnent violation, we need not address the second
step of the qualified imunity analysis, that is, whether the
right allegedly violated was clearly established.

For the reasons expressed above, Sergeant Bentz is
entitled to qualified immunity. Further, because plaintiff has
not alleged facts based on conpetent evidence fromwhich a jury
coul d reasonably concl ude that defendant Bentz violated M.

Bl ack’s Constitutional rights, there are no genuine issues of

material fact that would preclude the entry of sunmmary judgnment
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in favor of defendant Bentz on Count | of plaintiff’s Anended
Conpl ai nt .

Accordingly, we entry sunmary judgnent in favor of
def endant Sergeant Bentz on Count | of plaintiff’s Anended

Conpl ai nt and di sm ss that count.

Pol i ci es and Cust ons

Count Il is a claimagainst the Gty of Reading for
violating 42 U S.C. 8 1983 by setting policies and custons which
violated M. Black’s federal constitutional rights. In
particular, plaintiff asserts that M. Black’'s |life was taken by
excessive force and that he was denied the right to proper
medi cal care after he had been shot.

Def endants assert that plaintiff has failed to prove an
underlying constitutional violation or that an official policy or
customof the City of Reading encouraged or permtted its police
officers to violate the Constitution.

It is unclear whether in her Anended Conpl ai nt,
plaintiff is alleging that Reading s policies and custons were
unconstitutional as they applied to actions of Sergeant Bentz as
a nmenber of the Reading police departnent, or as they applied to
t he respondi ng anbul ance crew. This anbiguity results fromthe
fact that plaintiff does not directly state which, if any,

policies were unconstitutional.
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Plaintiff nmust prove three elenents in order to
establish that the Gty of Reading is |iable under 42 U S. C
8§ 1983. They are first, that there was an underlying
constitutional violation; second, the identity of the officials
or governnmental bodies with final policymaking authority; and
third, proof that those individuals through their decisions
caused the deprivations of rights at issue because their policies
affirmatively conmand, or acquiesce in, a |longstanding practice
or custom which constitutes the standard operating procedure of

the | ocal governmental body. Simmons v. Gty of Phil adel phia,

947 F.2d 1042, 1062 (3d Cr. 1991).
Regar dl ess of which policies and procedures plaintiff

is alleging to be unconstitutional, she cannot nerely rest on her

pl eadi ngs. Ridgewood Board of Education, supra. No facts based
upon conpetent evi dence have been alleged fromwhich a jury could
find any connection between the City of Reading and the
respondi ng anbul ance crew. ’

Moreover, plaintiff has not alleged facts that would
establish that the Gty of Reading has the final policy-nmaking

authority over the respondi ng anbul ance departnent. Nor are

! O course, it is possible that the respondi ng anbul ance was

operated by enmpl oyees of the City of Reading. However, it is equally possible
t hat the ambul ance was operated by the County of Berks or a private entity.
Therefore, in the absence of conpetent evidence, which plaintiff is required
to provide under Ri dgewood Board of Education, supra, we cannot appropriately
concl ude, wi thout speculation, that the respondi ng anbul ance had any
affiliation with the City of Reading.
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there facts alleged fromwhich a jury could appropriately
concl ude that the respondi ng anbul ance crew violated M. Black’s
constitutional rights.®

Because, there are no material facts that would
preclude the entry of summary judgnent in favor of defendant City
of Reading, we enter summary judgnent on Count |1l of plaintiff’s
Amended Complaint in favor of defendant City of Reading.
Accordingly, we dismss Count Il of plaintiff’s Amended

Conpl ai nt .

Plaintiff's State-Law d ai ns

Wongful Death and Survival Actions

Count 111 of plaintiff’s Arended Conplaint alleges a
wrongful death action agai nst Sergeant Bentz under Pennsyl vania
law. 42 Pa.C.S.A 8 8301. Under 42 Pa.C. S.A § 8301 an action
may be brought for the death of an individual if that
i ndi vidual’s death was caused by the wongful act, wongful
negl ect, unlawful violence or negligence of another and if no
recovery for the sanme damages clained in the death action was

obtained by the injured individual during his lifetine.

8 We note that it is possible that the ambul ance shoul d have taken
M. Black to St. Joseph’s Medical Center rather than Readi ng Hospital because
St. Joseph’s Medical Center was across the street fromwhere M. Black was
shot. However, it is equally possible that St. Joseph’s Medical Center did
not have the proper facilities to deal with gunshot wounds, that is, a trauma
center, an on-call surgical staff, etc. Therefore, without plaintiff alleging
facts based upon conpetent evidence as she is required to do under
R dgewood Board of Education, supra, we cannot conclude that the amnbul ance
shoul d have taken M. Black to St. Joseph’s Medical Center.
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Count V of plaintiff’s Arended Conplaint alleges a
cl ai m agai nst Sergeant Bentz under Pennsylvania s Survival Act.
42 Pa.C. S. A 8§ 8302. Under 42 Pa.C.S.A. 8§ 8302 all causes of
action survive the death of a party to the litigation

Pursuant to a federal court’s suppl enental
jurisdiction, we may entertain state-law clains when they are so
related to federal clains within the court’s origina
jurisdiction that they forma part of the sane case or
controversy. 28 U S.C. 8§ 1367. However, if all federal clains
are dism ssed before trial, the court should ordinarily dismss

any remaining state-law clains as well. Fortuna's Cab Service v.

Gty of Canden, 269 F.Supp.2d 562, 566 (D.N.J. 2003).

Accordingly, we dismss Counts IIl and V of plaintiff’s Anended
Conpl ai nt .

Even if we were to retain jurisdiction over plaintiff’s
pendent state-law clains, we would grant summary judgnent on the
merits and dismss Counts IIl and V fromplaintiff’s Amended
Compl aint for the foll ow ng reasons.

Both wongful death and survival actions are tort
actions which are governed by Pennsylvania Political Subdivision
Tort Clainms Act, 42 Pa.C.S. A §8 8541-8564 (“Tort Clains Act”).

Bornstad v. Honey Brook Township, No. Cv.A 03-3822,

2005 U.S. Dist. LEXIS 19573 (E. D.Pa. Sept. 9, 2005)(Surrick, J);

See Lockwood v. City of Pittsburgh, 561 Pa. 515, 751 A.2d 1136,

-22.



1140 (2000).

Under the Tort Clainms Act, the general rule is that no
| ocal agency shall be |liable for any damages on account of any
injury to a person or property caused by an act of that |ocal
agency or an enpl oyee of the agency. 42 Pa.C S. A § 8541.

None of the exceptions enunerated in Section 8541 to
the general rule apply here. Therefore, we would dismss the
clainms against the Gty of Reading from Counts Ill and V of
plaintiff’s Arended Conpl ai nt.

Further, under the Torts O ains Act, enployees
general ly possess the sanme broad imunity as their enploying

agencies. 42 Pa.C S. A 8§ 8545; Bornstead, supra. Additionally,

a police officer my claimimunity if his actions were required
or authorized by law, or if he in good faith reasonably believed
that his actions were authorized by law. 42 Pa.C S. A 8 8546(2);
Bornstead. Therefore, Sergeant Bentz is entitled to imunity
because his actions were authorized by | aw.

Specifically under Pennsylvania |aw, a police officer
may justifiably use deadly force for self-protection or to effect
an arrest pursuant to 18 Pa.C S. A 88 505 and 508.

In this regard, Section 508(a) provides in pertinent
part that a peace officer is justified in using deadly force to
effect an arrest or to protect hinself

when he believes that such force is necessary to
prevent death or serious bodily injury to hinself
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or such other person, or when he believes both
that: (i) such force is necessary to prevent the
arrest from being defeated by resistance or
escape; and (ii) the person to be arrested has
commtted or attenpted a forcible felony or is
attenpting to escape and possesses a deadly
weapon. . ..

18 Pa.C.S. AL 8 508(a). As reflected in our discussion of the

facts, above, all of the conponent parts of this statute are

appl i cabl e here.

Accordi ngly, because we interpret Counts IIl and V of
plaintiff’s Arended Conplaint to be alleging that Sergeant Bentz
acted negligently by shooting at M. Bl ack,® then Sergeant Bentz
is entitled to immunity under the Tort C ains Act because his
actions were wthin the scope of his enploynent. Specifically,
he was a police officer on duty and in pursuit of an arned and
danger ous suspect, Cordell Bl ack.

To the extent that the avernents of Counts IlIl and V

can be interpreted as alleging an intentional tort (see

9 We conclude that Counts Il and V of the Anended Conpl aint aver
negl i gence because paragraph 23 of Count IIl alleges that “As a direct and
proxi mate result of the negligent acts of the defendant, Plaintiff’'s decedent
was caused to die.”; and paragraph 37 of Count V alleges that “As a direct
result of the carel essness and negligence of the defendant..., the Plaintiff’'s
decedent, Cordell Lamar Bl ack, suffered great physical pain and suffering
prior to his death.”

Par agraphs 22 of Count |1l alleges that the actions of defendant
Sergeant Bentz in shooting Cordell Black were “negligent, reckless, carel ess
and were willful and wanton.” Paragraph 36 of Count V alleges that M. Bl ack

died of the injuries he sustained as a result of “the carel essness, gross
negl i gence, wanton and reckl ess m sconduct, and other liability-producing
conduct of the Defendant”. To the extent that the terms “willful” and
“want on” could be interpreted as connoting intentional conduct, rather than
negl i gence, all of the remaining | anguage of Counts Ill and V refer to
negl i gence, and not to intentional torts.
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Foot note 9, above) that would disqualify Sergeant Bentz fromthe
benefit of qualified imunity. WIIful m sconduct, which has
been defined by the Suprene Court of Pennsylvania as an
intentional tort, would bar a police officer fromasserting

immunity under the Tort Clains Act. Renk v. Cty of Pittsburgh

537 Pa. 68, 76, 641 A 2d 289, 293 (1994).

Even without qualified inmunity, however, Sergeant
Bentz is entitled to summary judgnent on any counts all eging
intentional torts. This is because under Pennsylvania | aw, when
a police officer attenpts to nake a lawful arrest, the officer
“may use such force as is necessary under the circunstances to
effectuate the arrest.” It is the reasonabl eness of the force
used in making the arrest that determ nes whether the officer
commtted an intentional tort. Renk, 537 Pa. At 76, 641 at 293.
For the reasons articulated in the Use of Force subsection,
above, Sergeant Bentz is entitled to summary judgnent under this

st andar d.

CONCLUSI ON

For the reasons expressed above, we grant Defendants’
Motion for Sunmary Judgnent. Accordingly, we dismiss the
remai ning counts in plaintiff’s Arended Conplaint. Specifically,

we dismss Counts I, I, IlIl and V.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SCARLETT BLACK, )
as Admnistratrix of the Estate )
of Cordell Lamar Bl ack, Deceased,) Civil Action
) No. 04-CVv-05007

Plaintiff )

)

VS. )
)
CI TY OF READI NG and )
PH LLIP N. BENTZ, Sgt., )

)
Def endant s )

ORDER

NOW this 7th day of April, 2006, upon consideration of
t he Defendants’ Motion for Sunmary Judgnent filed on January 31,
2006, which notion is unopposed; and for the reasons expressed in
t he acconpanyi ng Menor andum

| T IS ORDERED t hat Defendants’ Mdtion for Summary

Judgnent is granted.
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| T 1S FURTHER ORDERED that plaintiff’s Amended

Compl aint is dismssed.

IT 1S FURTHER ORDERED that the derk of Court shal

close this case for statistical purposes.

BY THE COURT:

[ s/ James Knoll Gardner
Janes Knoll Gardner
United States District Judge
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