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PH LADELPHI A, et al. ) NO. 04-4948

VEMORANDUM

Bartle, C. J. April 12, 2006

Plaintiffs Robert Johnston, Jack Zubris, Edward Pil osi,
and Peter Bracchi brought suit agai nst defendants, the School
District of Philadel phia and Kinberly Sangster, their forner
supervi sor, for enploynment discrimnation on the basis of race
and for subsequent retaliation. See 42 U.S.C. 88 2000e-3; 42
U S C 8§ 1981; and PA StaT. ANN. TIT. 43 §8 955(a), (d). Each had
been di scharged fromhis position in the procurenent departnent
of the School District.

After a ten-day trial, the jury returned a verdict in
favor of the plaintiffs on their clains of race discrimnation
and in favor of plaintiffs Johnston, Zubris, and Bracchi for
retaliation.® The jury awarded econoni ¢ and non-econom c danages
totaling $2,906,378. W allowed the jury to award not only back

pay but also front pay to plaintiff Bracchi because he and his

1. At the close of plaintiff's case, we granted the unopposed
noti on of defendants for judgnent as a natter of law as to the
retaliation claimof Pilosi. See Fed R Cv. P. 50(a).



wife prior to the trial had noved to Florida where he had found
new enploynment. As to plaintiffs Johnston, Zubris, and Pilosi,
we restricted the jury's consideration of economc |oss to back
pay. Upon the verdict in favor of those plaintiffs, we ordered
their reinstatenent to positions conparable to those they enjoyed
prior to their termnation. 42 U S.C. 8§ 2000e-5(Q).

Def endants have now filed the followng nmotions: (1) a
renewed notion for judgnment as a matter of law?, (2) a notion for
a newtrial; (3) and a notion for remttitur of the danmages
award. Paynent of the nonetary awards has been stayed pendi ng
resol ution of the current notions.

I .
The facts, viewed in the Iight nost favorable to the

plaintiffs, are as follows. Fineman v. Arnstrong Wrld Indus.,

Inc., 980 F.2d 171, 190 (3d Cir. 1992). Al four plaintiffs are
Caucasi an mal es who had been enpl oyed by the School District for
many years in managenent positions in its procurenent, or

pur chasi ng departnent. Johnston was Director of Materials
Managenent, Zubris had been a Procurenent Technical Services
Supervi sor, Bracchi was enployed as a Procurenent Services

Coordi nator, and Pilosi was a Purchasing Manager. In the Fall of
2002, the School District hired Kinberly Sangster, an African-

American, as its new chief procurenent officer. She had

2. W deni ed defendants' notion for judgnment as a matter
of law as to all discrimnation and retaliation clains at the
close of trial. See Fed R Cv. P. 50(a).
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previously held a procurenent position with the Chicago School
District. In Cctober, 2002, prior to her start date, Sangster
was invited to a School District "business" retreat. Wile
t here, she made notes recording the race of a nunber of the
attendees, many of whom she knew. At trial, Sangster could offer
no expl anation for making these notations.

Plaintiff Johnston testified about three comments
Sangster made to himregarding race. First, on Novenber 4, 2002
or Novenber 5, 2002, a few days after Sangster's start date, she
said to him "You' re going to have a hard tinme working for a
bl ack worman, aren't you?" Then, during the third week of
Novenber, 2002, after a staff neeting, Sangster stated, "There's
too many white male managers in this office.”" Finally, sonetine
during the first week of January, 2003, Sangster commented that
"the Caucasi an managers' offices are too big and she was going to
do sonething about it." Wile Sangster denied ever making these
statenents, the jury clearly believed that she did.

On February 3, 2003, all four of the plaintiffs were
di scharged from enpl oynent. Sangster schedul ed neetings in her
office with each plaintiff on that afternoon. A security guard
remai ned outside her office throughout each neeting, which | asted
approxi mtely 20 mnutes. Sangster infornmed each plaintiff that
they were being fired as part of a reorganization.

Def endants did not contend that the job perfornmance of
plaintiffs was unsatisfactory. Instead, Sangster testified that

the plaintiffs were di scharged because of a School District
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mandate to cut the budget by ten percent and because the
plaintiffs' positions constituted an unnecessary | ayer of
managenent whi ch needed to be elimnated. There was further
evi dence about the School District's budget woes. Plaintiffs,
however, offered evidence to rebut the cost saving defense.
There was testinony negating Sangster's interest in achieving
budget savings. Wthin a few nonths of being hired, she

pur chased between $11, 000 to $14, 000 worth of new furniture for
her office. Furthernore, there was evidence that Sangster did
not di scharge African-Anmerican enpl oyees on a simlar nmanagenent
| evel and that she created new positions for and pronoted
African-Anericans in the procurenent departnent.

A few nonths after his term nation, Johnston applied
for and was offered a position as Assistant Director of Food
Services at the School District. On August 7, 2003, after the
plaintiffs filed charges of discrimnation against the Schoo
District wwth the United States Equal Enploynent Cpportunity
Commi ssion, the offer of enploynent was wi thdrawn. [In Septenber,
2004, Johnston was enpl oyed by the School District as Director of
Records and Duplicating Services. However, according to
Johnston, the conditions of his work environment are "horrible"
and "deplorable,”™ and his office is "filthy," snelled of "sewer
gas," and has "nold" and "rodents."

After their termnations, both Bracchi and Zubris
applied for open positions within the procurenent and ot her

departnents in the School District. Bracchi was not hired into
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any position for which he applied. Eventually, as noted above,
he obtained a job in Florida and relocated there with his wfe.
Wil e Zubris was denied many of the positions within the School
District for which he applied, he did becone tenporarily enpl oyed
as a School Operations Oficer in January, 2004. This position
paid himapproximately half of his fornmer salary. Pilosi did not
apply for any positions within the School District and ultimately
retired.
1.

Under Rule 50(b) of the Federal Rules of Cvil
Procedure, a party may renew its notion for judgnent as a matter
of law after the jury's verdict. Fed. R Cv. P. 50(b).

Def endant s have done so here. Such a notion will only be granted
if, viewing all the evidence in the |light nost favorable to the

non- movi ng parties, the record is critically deficient of that
m ni mum quant um of evidence from which the jury m ght reasonably
afford relief.'" Fineman, 980 F.2d at 190. Wiile a "scintilla
of evidence is not enough to sustain a verdict of liability," the
guestion is "whether there is evidence upon which the jury could

properly find a verdict for that party."” Jaquar Cars, Inc. V.

Royal QOaks Motor Car Co., Inc., 46 F.3d 258, 270 (3d Cr. 1995).

In doing so, we may not wei gh the evidence nor pass on the
credibility of witnesses. |1d. at 269-70.

The jury found that defendants had di scrim nated
against all plaintiffs on account of their race and that

Johnston, Bracchi, and Zubris had been subject to later
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retaliation. W instructed the jury that to find the defendants

liable for race discrimnation, the plaintiffs had to prove by a

preponderance of the evidence that: (1) they were qualified for

their positions; (2) they were discharged despite being qualified
for their positions; and (3) the defendants' reason for

di scharging the plaintiffs was discrimnatory. See MDonnel

Dougl as Corp. v. Geen, 411 U S. 792 (1973). In determning

whet her the defendants' reasons for discharging the plaintiffs
were discrimnatory, the jury was instructed to consi der whet her
race was a "determnative factor,"” that is, whether race had such
an effect on the defendants' decision that defendants woul d not

have di scharged plaintiffs but for their race. Lews v. Univ. of

Pittsburgh, 725 F.2d 910 (3d G r. 1983). W also charged the

jury to consider whether the defendants had offered any

| egitimate, non-discrimnatory reason for discharging the
plaintiffs and whether the reason was unworthy of belief.
McDonnel |, 411 U. S. 792.

On the issue of retaliation, the jury was told that the
plaintiffs needed to prove that: (1) they engaged in protected
activity; (2) the defendants took adverse action agai nst them
subsequent to or contenporaneously with such activity; and (3) a
causal connection existed between the protected activity and the

adverse action. See danznman v. ©Mtropolitan Mgnt. Corp., 391

F.3d 506, 508-09 (3d Cir. 2004). Again, we infornmed the jury
that they could consider whether the defendants presented any

evidence of a legitimate, non-discrimnatory reason for their
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actions against plaintiffs. Shellenberger v. Summt Bancorp,

Inc., 318 F.3d 183, 187 (3d Cir. 2003).

The evidence was nore than sufficient to support the
jury's findings in favor of plaintiffs. There, of course, were
Sangster's notes made in Cctober, 2002 in which she recorded the
race of various school district enployees, as well as the
testinony of Johnston about Sangster's racial comments shortly
thereafter. Further, there was evidence before the jury that
undercut Sangster's assertion that plaintiffs were discharged for
budget ary reasons and not because of their race. Finally, after
their termnation, the School D strict refused to hire Johnston
Bracchi, and Zubris for certain open positions despite their
qualifications. To be sure, evidence was presented supporting
def endants' position on all these issues. Nonetheless, it is the
role of the jury, and not this court, to decide which w tnesses
to believe and which w tnesses not to believe and what reasonable

i nferences to draw concerni ng defendants' conduct. United States

v. Kole, 164 F.3d 164, 177 (3d Cir. 1998). The jury believed
Johnston and the other plaintiffs and did not believe Sangster or
ot her witnesses on key issues. It is not for this court to

second guess the fact finder. Lightning Lube, Inc. v. Wtco

Corp., 4 F.3d 1153, 1166 (3d Cr. 1993).
The notion of defendants for judgnent as a matter of

law wi || be deni ed.



[,
Def endants have noved alternatively for a newtria
pursuant to Rule 59 of the Federal Rules of Civil Procedure.
Even if there is sufficient evidence to support the verdict so as
to preclude the grant of judgnent as a matter of law, a new trial
may be granted when "the verdict [is] against the weight of the
evi dence"” and "a m scarriage of justice would result if the

verdict were to stand." Sheridan v. E.I. DuPont de Nenoburs and

Co., 100 F.3d 1061, 1076 (3d Cir. 1996). Moreover, a new tri al
may be granted "where substantial errors occurred in adm ssion or

rejection of evidence." Becker v. ARCO Chem cal Co., 207 F.3d

176, 180 (3d Cir. 2000). A district court's evidentiary

deci sions are afforded great deference and will be deened
harmless if ""it is highly probable that the error did not affect
the outcone of the case.'" |d. (citation omtted).

Upon our review of the record, the jury's findings of
liability are not contrary to the weight of the evidence.
| ndeed, there was nore than anple evidence to support the
verdict. W nowturn to defendants' alternative notion that
nunmerous trial errors support the grant of a newtrial on
liability.

Def endants first maintain that plaintiffs' counse
ignored the court's ruling precluding reference to a pattern and
practice of discrimnation. Prior to the trial, we granted
partial summary judgnent in defendants' favor with respect to

plaintiffs' clains to the extent they alleged the defendants
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engaged in a pattern or practice of race discrimnation.

Johnston v. Sch. Dist. of Philadelphia, No. Cv.A 04-4948, 2005

W. 2656961, at *2 (E.D. Pa. Cct. 14, 2005). Defendants assert
that throughout the trial, plaintiffs' counsel inappropriately
attenpted to inject evidence of Sangster's interest in pronoting
racial diversity. W disagree. Plaintiffs' counsel asked
guestions of Sangster sinply in an attenpt to obtain her

vi ewpoint on the role race may have played in her hiring and
firing decisions. Defendants had an opportunity to object to
such lines of questioning and did so. The court then restricted
the questioning of plaintiffs' counsel. W see no error

Def endants al so assert that plaintiffs' counse
attenpted to appeal to the jury's "potential bias with regard to
race" by enphasizing the race of various School District
enpl oyees throughout the trial. W see no basis for defendants
to suggest that plaintiffs' counsel acted inproperly in this
regard. There was no basis to adnonish plaintiffs' counsel for
poi nting out the race of various School District enployees who
were hired or pronoted not long after the plaintiffs were
term nated. The issue of race was not to be avoided. It was a
central issue in the case.

Def endants next argue that their ability to present
their key defense, the financial distress of the School District,
was restricted. At trial, we allowed defendants to present
evi dence pertinent to their defense that plaintiffs were

di scharged due to the School District's budgetary constraints.
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The Budget Director of the School District, Wayne Harris,
testified in detail about its financial woes. The only
restriction placed upon defense counsel, as a result of a notion
inlimne, was that they could not adduce inflanmmatory testinony
or make inflammuatory argunents that the School District was
cutting costs and termnating the plaintiffs in order to have
sufficient noney to educate the public school children of

Phi | adel phia. W inposed this |imtation because the danger of
unfair prejudice substantially outweighed the probative val ue of
such testinony. See Fed. R Evid. 403. 1In any event, defense
counsel flaunted our instructions and made this argunment both in
hi s opening statenent and closing argunent. No error warranting
a new trial occurred.

Def endants al so maintain that plaintiff's counsel
repeatedly m srepresented trial testinony, presented inconplete
information to the jury, and "denoni zed" the defendants by
i npl yi ng during cross-exam nation that Sangster and a defense
w tness did not voluntarily produce certain docunents.

Def endants al so contend that plaintiffs' counsel inproperly
argued during his summation that the defendants were conducting a
snear canpai gn against the plaintiffs. W find no substance in
defendant's contention of prejudicial error.

In further support of their notion for a newtrial,
def endants contest the court's decision to limt defendants’
cross-exam nation of plaintiff Johnston and the court's failure

to give a jury instruction on the topic of destruction of
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evidence. On direct exam nation, Johnston had testified to
meki ng handwitten notes of Sangster's comments shortly after she
made them After he was term nated, but prior to filing this
litigation, Johnston or his wife or both typed the contents of
the notes into his conputer. This docunent was provided to his
attorney at the time. Johnston testified that the handwitten
notes were then discarded. Defendants contend that the court
st opped the cross-exam nati on of Johnston just when their counsel
was about to delve into Johnston's destruction of the handwitten
notes, sonething that he had already admtted on direct
exam nation. Defendants maintain that they were never placed on
notice, prior to trial, that there would be any tine limts
i nposed on their presentation of evidence.

Def endant s spent approximately two hours and fifteen
m nutes over two days cross-exanm ni ng Johnston. W gave defense
counsel repeated warnings during trial that he woul d not be
entitled to endl ess cross-exam nation. At the close of the first
day, we informed counsel that he would have 45 additional m nutes
the next day to continue his cross-exam nation of Johnston.
During his cross-exam nation, we rem nded counsel that nuch of
his questioning was either irrelevant or repetitive and that he
shoul d proceed to other, nore pertinent issues. W have
discretion to control the progression of trial as |ong as each
party is given a fair opportunity to present its evidence and to

Cr oss-exan ne w tnesses. See Fed. R Evid. 611; United States v.

Boyer, 694 F.2d 58 (3d Cr. 1982). It is not an abuse of
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discretion to limt cross-examnation as long as we allow a party
anpl e opportunity to address rel evant issues. See Fed. R Evid.
611; Boyer, 694 F.2d at 60. At trial, defendants were all owed
ext ensi ve cross-exam nation of Johnston. That defense counsel
chose not to utilize his tine wisely, but rather, to waste tine
on irrelevant and repetitious inquiry is not grounds for a new
trial.?®

Def endants' claimof error in our failing to charge the
jury on spoliation of evidence is totally without nerit. During
the charge conference with counsel in chanbers, the court
initially included a spoliation instruction in its proposed
charge over plaintiffs' objection. Thereafter, evidence was
presented at trial that defendant Sangster as well as plaintiff

Johnston had not retained all docunents relevant to this case.

At that point defendants changed their position and urged the
court to renove the spoliation charge. All parties agreed to its
excision. After the jury was charged but before it retired to
deli berate, we invited counsel to sidebar to nake objections to
the charge outside of the hearing of the jury. See Fed. R G v.
P. 51(b) and (c). Defendants nmade no objection to the lack of a
spoliation instruction at that tinme. Any objection is now
wai ved.

Def endants further argue that the court's refusal to

allow themto offer evidence of plaintiffs' performance was in

3. Defendants' counsel cross-exam ned Johnston's w fe about the
destructi on of the notes.
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error. Again, defendants' position is totally lacking in
substance. During the pretrial conference, defense counsel
conceded that plaintiffs' job performance was not in dispute. In
def ense counsel's opening statenent to the jury and at vari ous
si debar di scussions, he agreed that unsatisfactory performance
was not the reason for the plaintiffs' discharge. On nunerous
occasions during trial, defense counsel objected to the
guestioning of the plaintiffs by their own counsel concerning
their performance. W sustained the objections. Defense counsel
agreed to our instruction to the jury that plaintiffs’
performance was not at issue and despite an opportunity to do so
made no objection to the charge on this point before the jury
retired to deliberate. See Fed. R Cv. P. 51(b) and (c).
Finally, defendants take the position that it was error
to allow plaintiffs to call School D strict enployee Gail Borden-
Krause as an adverse witness. The propriety of declaring a
W t ness adverse so as to pernmt exam nation as if on cross rests
largely in the discretion of the trial court. See Fed. R Evid.

611(a), (c); United States v. Stubin, 446 F.2d 457, 463 (3d Gr.

1971). At the time of the trial, Krause was enpl oyed by the
def endant School District as a Director of School Support
Services. A review of her testinony indicates that many of her
statenments were hel pful to the defense. Defendants were not

prejudi ced. See Becker, 207 F.3d at 180.

Accordi ngly, because the verdict was not against the

wei ght of the evidence and there were no substantial or
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prejudicial trial errors, the notion of the defendants for a new
trial on liability will be deni ed.
V.
Def endants al so nove for remttitur of the damage
awards on the ground that the awards were excessive in |ight of
the evidence. The district court may order a new trial on

damages unless a plaintiff accepts the remttitur. Evans v. Port

Auth. of New York and New Jersey, 273 F.3d 346, 353-54 (3d Gr
2001) .

W may not lower the jury's award sinply because we
woul d have awarded a | esser anmount had we been sitting as the

fact finder. Gunbs v. Pueblo Int'l, Inc., 823 F.2d 768, 771 (3d

Cr. 1987). A jury has "very broad discretion in neasuring
damages." 1d. at 773. Instead, we nust review the evidence to
determ ne whether there is a "rational relationship between the
specific injury sustained and the anount awarded.” 1d. In
general, we may grant remttitur only if the verdict awarded is
"so grossly excessive as to shock the judicial conscience.”

Keenan v. Gty of Philadelphia, 983 F.2d 459, 469 (3d Gr. 1992).

| f the damages are subject to nmathenmatical cal culation, there
must be sufficient facts fromwhich a jury "'can arrive at an
intelligent estinmate w thout specul ation or conjecture.'"” Scully

v. US WATS, Inc., 238 F.3d 497, 515 (3d Cir. 2001) (citation

omtted). If we deemremttitur appropriate, we "nmay not require
a reduction in the amount of the verdict to |l ess than the

"'maxi mum recovery' that does not shock the judicial conscience."
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ld. at 774 (citing Gorsalitz v. AQin Mathieson Chem Corp., 429

F.2d 1033, 1046-47 (5th Gr. 1970)). W are afforded great
deference in deciding whether to grant remttitur because a
district court ""is in the best position to evaluate the evidence
presented and determ ne whether or not the jury has cone to a
rationally based conclusion.'" Evans, 273 F.3d at 354 (citation
omtted).

W first exam ne the evidence presented concerning the
econom ¢ danages suffered by each plaintiff. The jury awarded
Johnston $71,016 in back-pay damages. Defendants contest this
anount because it is higher than the anount cal cul ated by
plaintiffs' expert, Dr. Frank Tinari. Dr. Tinari calcul ated
$62, 521 in back-pay loss. He testified that Johnston woul d be
taxed at a higher rate due to receiving this noney in one | unp-
sum rat her than spread out between the years 2003 t hrough 2005.
He determ ned that Johnston would need to receive an additional
$4,000 to make himwhole, for a total of $66,521.

Al t hough he informed the jury that his cal cul ations
only covered the period between the date of Johnston's
termnation up until Cctober 31, 2005, the record does not
support the jury's additional award of $4,495. It would not be
reasonable for the jury to have awarded Johnston this anount to
conpensate himfor the seven-week gap between Cctober 31, 2005,
the date of Dr. Tinari's report, and the Decenber 16, 2005
verdi ct because Johnston's back-pay |oss during the first ten

nont hs of 2005 only ampunted to $608. He is sinply entitled to
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an addi tional $105.“ While the calculation of damages need not

be mat hematically precise, there nust be sufficient facts

supporting the jury's determnation. Scully, 238 F.3d at 515. A
new trial on the issue of Johnston's econom c damages wi || be

granted unless he files a remttitur accepting a back-pay award
of $66, 626.

Def endants next argue that the jury's award to Bracch
of $141,085 in back-pay danages was excessive because it was (1)
nore than the $116, 652 estimate given by plaintiffs' expert and
(2) based upon an incorrect annual wage increase of 3% when
Bracchi's union contract called for yearly increases of 4% 0%
and 3% for the years 2003, 2004, and 2005, respectively.
Def endants' expert, Dr. Brian Sullivan, calculated Bracchi's
back- pay damages as $130, 476 which is $13,824 nore than the
anount set forth by plaintiff's expert. Dr. Sullivan arrived at
hi s nunber using the annual wage increases in Bracchi's union
contract, and projected the back-pay anount through the end of
2005. Bracchi may only receive back-pay damages up until the
time of the verdict, which was Decenber 16, 2005. Gunby v.
Pennsyl vania Elec. Co., 840 F.2d 1108, 1119 (3d Gr. 1988). Dr.

Sullivan's estimate, mnus $1,380° for the amount of the

4. W determ ned the amount of Johnston's back-pay | oss per week
by dividing $608 by 43, the nunber of weeks in 2005 up until the
date of Dr. Tinari's report. Then, we multiplied that nunber by
t he seven-week period between the date of Dr. Tinari's report and
the date of the verdict.

5. To arrive at this nunber, we cal cul ated Bracchi's weekly
(continued...)
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cal cul ation representing the two weeks post-verdict, is the
"maxi mum recovery" Bracchi coul d have received in back-pay
damages. See Gunbs, 823 F.2d at 774. Therefore, we will grant a
new trial on the issue of Bracchi's back-pay danages unl ess he
files a remttitur of his econom c danmages in which he agrees to
accept $129, 096.

Def endants al so contest the award of $243,000 in front-
pay damages to Bracchi. As just noted, we may not require a
reduction in the anmount of danages to |ess than the nmaxi num a
reasonable jury could award. See id. at 774. The anount awarded
by the jury was significantly |l ess than the $406, 271 in front pay
and pension | osses suggested by plaintiffs' econom cs expert.
Thus, we will not reduce the anpbunt awarded by the jury.

Def endants chal |l enge the jury's back-pay award to
Zubris. The jury awarded Zubris $203,107, approximately $17, 000
nore than the anmount cal culated by plaintiffs' expert up until
Cctober 31, 2005. As with Bracchi, defendants' econom c expert,
Dr. Sullivan, calculated a back-pay award greater than that
estimated by plaintiffs' expert. Dr. Sullivan's testinony and
report established that Zubris suffered back-pay damages of
$195,872. Again, that anount includes conpensation for two weeks

post-verdict. After subtracting $3,627° for that two-week

5(...continued)
back-pay loss in 2005 utilizing Table 1 of Dr. Sullivan's report,
whi ch was introduced into evidence.

6. As with Bracchi, we calculated Zubris' weekly back-pay | oss
(continued...)
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period, the maxi mnum anount a reasonable jury could award Zubris
is $192,245. Accordingly, Zubris nust file a remttitur agreeing
to accept this anmount as back-pay or we will grant a newtrial on
the issue of his econom c damages.

Finally, defendants chall enge the award of $302,170 in
back- pay danages to Pilosi. They argue that Pilosi is not
entitled to recover any back-pay anount because he failed to
mtigate his damages. There was sufficient evidence for the jury
to find that he attenpted to mtigate his damages. Thus, this
argunent is without nerit. The anount awarded by the jury,
however, is not supported by the evidence. The report of
plaintiffs' expert, Dr. Tinari, calcul ated back-pay danages of
about $210, 563, while defendants' expert estinmated $26,907. At
trial, however, Dr. Tinari explained that the $210,563 in back-
pay loss listed in his report had to be offset by a $181, 000 gai n
in pension Pilosi had benefitted fromas a result of his
term nation. The back-pay | oss would then be $29,563. Although
Dr. Tinari testified that Pilosi would have to be conpensated for
excess taxes, he stated that they "would be mnor,"” and did not
provide the jury with a nunber. Simlarly, Dr. Tinari provided
no basis by which the jury could accurately conpensate Pilosi for

t he seven-week gap between COctober 31, 2005, the date of his

6(...continued)
in 2005 by using Table 1 of Dr. Sullivan's report, which was
i ntroduced into evidence.
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report, and December 13, 2005, the date of the verdict.’ W have
previously noted that while damage cal cul ati ons need not be
exact, there nmust be evidence in the record to support the anount
of a damage award. Scully, 238 F.3d at 515. Accordingly, we
will grant a newtrial on the issue of Pilosi's econom c danages
unl ess he elects to file a remttitur of his econom c damages in
whi ch he agrees to accept $29, 563.

We now exam ne the evidence presented concerni ng non-
econom ¢ damages. The jury awarded each plaintiff $500,000 in
damages for past, present, and future nmental anguish, pain and
suffering, |oss of enjoynment of life, and humliation because of
any unlawful discrimnation or retaliation. Contrary to
def endants' assertion, the nere fact that the jury awarded
i dentical amounts to each plaintiff is not conclusive proof that
t he awards are unsupported by the evidence and are clearly

excessive. See Copp v. Atlantic County, No. Cv.A 00-1103,

2002 W 31242218, at *3 (D.N.J. Cct. 7, 2002); see also Lanbert

v. Ackerley, 180 F.3d 997, 1011 (9th Cr. 1999).

To recover non-econom ¢ damages a plaintiff nust show a
reasonabl e probability rather than a nere possibility that the
damages were incurred as a result of an unlawful act. Gagliardo

v. Connaught Laboratories, Inc., 311 F.3d 565, 573 (3d Cr. 2002)

(brackets in original) (citation omtted). Non-econom c danmages

7. The defendants' expert, Dr. Sullivan, |ikew se did not
provide sufficient information to calculate Pilosi's | oss during
this seven-week peri od.
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cannot be precisely calculated. Evans, 273 F.3d at 356.
However, we may not grant remttitur sinply because we deemthe

award extrenely generous. WIllians v. Martin Marietta Al um na,

Inc., 817 F.2d 1030, 1038 (3d G r. 1987). As stated above, we
may do so only if the verdict awarded i s unsupported by the
evidence, id. at 1039, and is "so grossly excessive as to shock
the judicial conscience.” Keenan, 983 F.2d at 469. W do not
sit as the fact finder and cannot require a reduction in non-
econom ¢ danages to | ess than the nmaxi mum anount a reasonabl e
jury could award. Gunbs, 823 F.2d at 774. In making this

determ nation we nust be m ndful of the demeanor of the w tnesses
and the jury's observations of such. Evans, 273 F.3d at 355. In
addi tion, we "nmay consider awards in other cases involving
simlar injuries as a 'helpful guide' to whether a particular

damage award is excessive." Blakely v. Continental Airlines,

Inc., 992 F. Supp. 731, 736 (D.N. J. 1998) (citing Mtter v.
Everest & Jennings, Inc., 883 F.2d 1223, 1230 (3d Gr. 1989);

Gunbs, 823 F.2d 768, 773 (3d Cr. 1987)).

A tearful Johnston, who had been enpl oyed by the School
District for 13 years, presented conpelling testinony about the
effects the discrimnation and retaliation had upon him He
stated that he was "shocked," "sad," and cried after he was
fired. He was not sure how he could "face [his] fam |y and [ hi s]
wi fe, and how could [he] tell [his] son and daughter and how
could [he] pay the bills.” After being fired he "finally

realized that [he] was old."
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He testified to the conditions in his current position
as Director of Records and Duplicating Services with the Schoo
District:

The office that they put us inis five
stories below ground. | have to wal k down 47
steps to get to the basenent or take the
el evator down. It's a warehouse, and the-as
you approach the floor—-as you approach 15 to
20 feet of the floor, there's a stench of
sewer gas that's constantly floating around.
The air is filthy. The floor is filthy,
There's mce and rodents running around. The
ten office staff that work there shoul d not
be there. It's inhumane conditions. There's
wat er laying in puddles that has green and
black nold growing in it. There's water that
seeps through the wall in certain spots ...
There's i nadequate bathroomfacilities.
There's one toilet for all the nen, and one
toilet for all the ladies. | wear old black
sneakers, rather than shoes, because it's
just so dirty .... The print shop, which is
next to our departnment, has no facilities for
safety .... It's deplorable. It's
depressing to go there. | hate going to
work. As | approach the place, | get so
upset, that | just can't stand it.

It's living hell. It's confining. |
never go upstairs because I'mnot allowed to
go to certain parts of the third floor. If |
go up, people are afraid to talk to ne. All
the friends I had, I can't go up and have
unch with them because then they're afraid
to be with ne. 1It's |like being a marked
per son.

When asked how his life had changed since the date of

hi s di scharge he responded:

My life has never—it will never be the
same. | have lost all confidence in nyself.
| have a-1 feel as if | lost the respect of
my famly. | have problens sleeping. As you
could see, | get upset very easily anynore.
| vomt. At night, | wake up thinking of
this. | had to run-run to the bathroom In
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the norning before | go to work, after | eat

breakfast, | get sick. | have headaches.
It's just unbearable. |[|'m concerned about ny
famly. | guess nostly I'mconcerned |I'I|

end up losing ny wife. How |long can she put
up with this? It's just ridiculous. And ny
Iife has changed so nmuch that | used to be

able to go to work and | ove ny job, and now

hate, hate every part of it. | hate
everything about it. And it wll just
never—it will never be the sane. M/ bl ood
pressure's been up. |'munder a doctor's
care for that. Just—it's just been terrible.
There's other feelings | have. | just-the

depression that sets in. One of the worst

t hi ngs was—ny son asked ne whether | ever

contenplated suicide. It was a terrible

feeling to have your son ask you that .... |

just have a hard tinme enjoying life. | used

to coach kids. | can't coach kids. | hate

going out. Just—l've lost life. It wll

never be the sane.

Johnston also testified that he was taking Zol oft for
hi s anxiety, although there was evidence that he nay have
suffered frommld anxiety prior to his termnation. He
attributed the enotional effects he described to his term nation
by Sangster.

Hi s daughter confirmed nuch of what he said. She
testified that her father was "different," "depressed,” and
"negative." She stated that he had "gained a very |arge anount
of weight,"” had "books on how to beat depression,” and "vomts

three or four tinmes a week."

Johnst on appeared visibly shaken throughout his
testinony, and the jury had the opportunity to view his deneanor
and assess his level of suffering. Wile a jury may not abandon

anal ysis of the evidence for synpathy toward a plaintiff, a jury
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does have "very broad discretion in nmeasuring damages," so |ong

as there is a "rational relationship between the specific injury
sustai ned and the amount awarded."” QGunbs, 823 F.2d at 773. In

this case, the $500,000 award to Johnston for non-econonic

damages is not excessive as a matter of law. See Gagliardo, 311

F.3d at 573-74.

Bracchi and his wife testified to the effects his
di scharge and the later retaliation had upon him Bracchi, who
had been enpl oyed by the School District for 16 years, told the
jury that his life had changed "drastically" since the
term nation:

You feel |ike you re nothing. You work
hard, we were raised to work hard, you get
ahead. And, like | said, every job | had I
wor ked very hard at, including this one here,
and then all of a sudden it's like the |egs
are cut out fromunder you. It affects you
sure, it affects you. | nean, |I'ma human
being and to have this happen to nme for no
apparent reason, for-you know, our reasoning,
because we were white and, you know, they had
their agenda and it's |ike-you feel like
dirt, you feel like you are nothing, and
that' s—I don't think anybody shoul d be
treated that way.

| was al ways one that loved life....[N ow
its's like, no, | just—l don't—I don't enjoy
anything. | get through the day, that's
about it.

When asked whether he attributed the change to his

di scharge he responded in the affirmative and conti nued:

| enjoyed ny job, | always felt | nade a
difference. Wien | went to work, | worked
for every child in that school. | felt |ike

| was doing good for the world, you know,
maybe hel ping one child out that m ght change
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the world ... and now its's |like, you know,

it'"s not inmportant .... | just feel |ike
there's nothing left of me, I nean, | don't
do things | used to do. | used to garden; |
garden now, but there's nore weeds than
tomatoes. | nean, there's just a | ot of
things I just don't do anynore. | sit around
doing nothing. | go to work, | conme hone, |
sit in ny chair.

| used to cook alot .... | nean, these
are two of the things | |oved to do.
Interaction with other people, | don't-lI
don't go out much .... | nean, like |I said,

you just-you feel worthless, you don't want
to do anyt hi ng.

When he was unable to secure re-enploynent with the
School District, Bracchi took a position at Tenple University.
He described the job as "very, very physical." He described
spending three to four hours a day in wal k-in refridgerators and
freezers. The job also required heavy lifting and "was very,
very strenuous."” He testified that the required physical |abor
was very different fromhis fornmer job at the School D strict.
Bracchi, who was 53 years old when enpl oyed at Tenple University,

testified to the physical effects of the job:

[ E] very nuscle, bone and joint in ny
body hurt. | couldn't walk, there's a |ot of
things I couldn't do. As | said earlier, |
|l ove to garden, and | couldn't even get in ny
gar den.
| couldn't bend over. |If | bent over-there
were tinmes I'd go out there just to try to do
sonmething, 1'd lay on the ground and weed.

And ny nei ghbor had to plant ny tomatoes,
he's 70 years ol d.

VWhile he admtted that he had occasi onal aches and

pains fromhis age while enployed by the School District, he
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expl ai ned that these pains had grown worse as a result of his job
at Tenple University. As a result, his doctor prescribed the
anti-inflammatory drug, Naprosyn.

Hs wfe testified that his stance had changed si nce
the termnation. He "began to be bent over." She attributed
this to his depressed outlook on life. She also nentioned that
he had lost interest in activities in which he used to engage,
such as cooking, socializing, singing, and gardening.

Utimately, she testified that he was no | onger "old Pete."

As with Johnston, the jury and the court were able to
perceive Bracchi's disposition and deneanor on the stand. The
jury was able to interpret the | evel to which Bracchi was
suffering. The evidence established that Bracchi's non-econom c
damages had been caused by his discharge. There is sinply
nothing to indicate that the jury behaved irrationally. There
was extensive testinony on non-econom ¢ damages from which the
jury could make a determ nation as to an anount of an award, and
we cannot say that the $500, 000 was outside of the outernopst

limts of reason. See Gagliardo, 311 F.3d at 573-74.

Zubris, enployed by the School District for 30 years,
testified that being discharged nmade him

feel small, it nmade ne feel —obviously
unhappy, it made ne feel worried for ny
financial future, it nmade ne fee
enbarrassed.

| was in a daze, you know...I'mthere 29
and a half years, | nean, this was ny famly
that | worked for and they just pushed ne
aside |ike-you know, it's |like, get out of
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the way, you piece of crud, just get out of
here, you know, get out by the end of the
day, | eave.

[ FJor nonths, or even |longer after [the

termnation], that's all | can think of 24
hours a day was that term nation, | nean,
that's all that was on ny mnd, | couldn't
sleep at night. | never-I never had-lI had to
start taking sleeping pills, you know, ny
stomach was bothering ne, | was |ike very
short-tenpered. | nean, it was horrible.

Zubris' wife's testinony paralleled his. She testified
that prior to his termnation they "went out a lot," and he
socialized with friends nore. She continued, "[y]ou know, he
used to have enthusiasm he was involved in new projects when he
was with the School District, he was always interested in finding
new t hi ngs, better ways to run the departnent.”

After the term nation he

seenmed to be in shock .... [H e was
kind of scared. | nean this was half of our
salary .... |I'mthe one that got the brunt

of his enotions which, you know, went from
high to | ow and back and forth. And we just
tried to deal with it, you know, the best we
coul d.

Hé:d had a number of-and still does have a
nunber of sl eepl ess nights.

| nmean there were tinmes when, in the

begi nni ng, when we didn't—-he didn't want to
go out. He was like reclusive, we didn't
want to see anybody. You know, trying to
tell our children what happened, our
famlies, it was |like a really tough tinme and
now at | east he has a job and feels better
about hi nsel f.

When asked about his sl eepl essness, she stated:
He woul d be restless and then | would
wake up and he wasn't there. And | would go
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and | ook and he would be like laying in

anot her room and, you know, that went on for

a while .... He had stonmach pains, he woul d

have heart pal pitations and, just being Jack,

he's not the kind of person that would go to

a doctor .... | guess like it's not that he

had—angry but |i ke when he kept, when he kept

feeling like he was in a bind, you know, he

woul d shut down a lot of tinmes, he just

didn't want to talk about it. "Just |eave ne

al one"” or sonething that | would say woul d,

you know, get himupset and | would just go

in the other room

Zubris' wife further stated that prior to his
term nati on he never had issues with sl eepl essness and never
needed nedi cation. For his upset stomach he took "Taganet or
what ever was over the counter for that ...." Zubris and his wife
also testified that he becane concerned with their financi al
situation since they "had plans for [their] life and [their]
retirenment was now going to be cut.”

Based upon this extensive testinony on Zubris' non-
econom ¢ danages, we cannot say that the jury's award was
"grossly excessive." Keenan, 983 F.2d at 469; see also
Gagliardo, 311 F.3d at 574.

Finally, Pilosi, enployed by the School District for 33

years, testified that the day he was term nated he felt

| ousy, | was in shock. | knew |l was in
trouble, | was the only bread winner in the
house. | have a very sickly wfe, she's on
disability. I-it-l—-nmy heart was pal pitating.
They were still talking to ne, | couldn't
hear anybody, | had brain freeze. | really,

reall y-I was hoping | wouldn't have a heart
attack there that day.

| was going to retire, but retire with
dignity. | didn't think, after spending nost
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of my adult life with the School District of
Phi | adel phia, that this would happen to ne.

When asked how his |life had changed since his
term nation, Pilosi responded:

Well, you absolutely can't feel good
about yourself. Since the time I lost ny
job, I-I find it hard. It was very hard for
me in the beginning to get out of bed, you
didn't want to get out of bed. | lost ny
inconme, | lost nmy nedical insurance. You
| ose your dignity. It was enbarrassing, |
had to face ny famly, nmy sister would cone
down and visit nme and | had to explain it to
my famly. Usually people, you're
term nated, did you do sonething wong? How
do you explain to themthat | didn't do
anyt hing wong? | was-lI cane to work every
day, | did ny job, I got pronoted, I-no, I-it
was hard, it was very hard. Right to this
day it's still hard, it's still hard. 1It's
just not sonething you get over.

[Bleing fired, sonebody is going to say, you
know, what was this guy doing? You know, and
| didn't do anything. | didn't steal
anybody's noney, | didn't do anything, | was
a straight-and-narrow enpl oyee as far as |
was concer ned.

Pilosi's wife testified that prior to being term nated
he would "go into work with a lot of enthusiasm.... He's been
doing a job that he's |oved over all these years, he had friends
there ...." He and his wife would "go out to dinner at tines,
[they] would do things, [they' d] discuss things. After his
di schar ge

He's been very quiet, very depressed.

There are days he just doesn't want to get

out of bed. He's very, very worried about

the finances, especially the health insurance

because of ne, and he's we've both been
extrenely distraught.
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W used to go a few tines, now he doesn't
want to go out to dinner. He doesn't want to
| eave the house. He's enbarrassed that he
was termnated after so many years, really
being hum i ated for doi ng what he was
supposed to be doing.

[ T] here are days that he doesn't want to
shave, he just doesn't want to get up out of
bed. He's been-he just wanders around |ike a
lost soul .... [T]here are days he doesn't
get dressed at all. He'll just maybe either
stay in bed or watch sone television .... He
just wants to be left al one.

Hi s bl ood pressure has gone up sky-high

he's on nedi cation. The stress brought on

gal | bl adder attacks which he had to be rushed

in for enmergency surgery. The depression

is—he just worries a lot. He's so quiet,

he's like turned inward and there are sone

days that | can't even get to him

Pilosi and his wife also testified that they were
concerned about their financial situation.

Again, we find there to be sufficient evidence to
support the jury's non-econom ¢ danmages award to Pilosi, and do
not find the $500,000 to "shock the judicial conscience."

Keenan, 983 F.2d at 469; see also Gagliardo, 311 F.3d at 574.

Wil e the court understands that each case stands on
its own facts, our Court of Appeals has allowed district courts
to refer to other cases involving simlar injuries in determning
whet her an award i s excessive. Q@nbs, 823 F.2d at 773. The nost
recent case called to our attention in which our Court of Appeals
uphel d a | arge non-econom ¢ damages verdict in the face of a

remttitur notion is Gagliardo v. Connaught Laboratories, Inc.

311 F.3d 565 (3d Gir. 2002). 1In Gagliardo, plaintiff, a custoner
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account representative, suffered fromMiltiple Sclerosis and was
di scharged from her enploynment. Plaintiff filed a conplaint
alleging disability discrimnation and, after a trial, a jury
returned a verdict in her favor awarding $1.55 mllion for pain
and suffering. There was testinony denonstrating the effects the
discrimnation had on plaintiff's life, "transform ng Gagliardo
froma happy and confident person to one who was w t hdrawn and
i ndecisive.” 1d. The court, in affirmng the district court's
deni al of defendant's remttitur notion, noted that a district
court is afforded great deference on such a matter. 1d. at 574.
The notion of defendants for remttitur will be granted

in part, as explai ned above.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT JOHNSTON, et al. ) CVIL ACTI ON
. )
SCHOOL DI STRI CT OF )
PH LADELPHI A, et al. ) NO. 04-4948
ORDER

AND NOW this 12th day of April, 2006, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :
(1) the notion of defendants School District of
Phi | adel phi a and Ki nberly Sangster for judgnent as a matter of
| aw i s DENI ED; and
(2) the notions of defendants for a new trial and for
remttitur are DEN ED, except that:
(a) a newtrial on econom c back-pay danages w ||
be GRANTED as to plaintiff Robert Johnston unl ess he
files with this court, on or before April 26, 2006 a
remttitur agreeing to reduce the judgnent in his favor
to $566, 626;
(b) a newtrial on econom c back-pay danages w ||
be GRANTED as to plaintiff Peter Bracchi unless he
files with this court, on or before April 26, 2006 a
remttitur agreeing to reduce the judgnent in his favor

to $872, 096;



(c) anewtrial on econom c back-pay danages w | |
be GRANTED as to plaintiff Jack Zubris unless he files
with this court, on or before April 26, 2006 a
remttitur agreeing to reduce the judgnent in his favor
to $692, 245; and

(d) a newtrial on econom c back-pay danages w | |
be GRANTED as to plaintiff Edward Pilosi unless he
files with this court, on or before April 26, 2006 a
remttitur agreeing to reduce the judgnent in his favor
to $529, 563.

BY THE COURT:

[s/ Harvey Bartle 11

C. J.



