IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BEDROCK STONE AND STUFF, | NC.,
HOMARD YOUNG and
DEBRA YOUNG, Hi s Wfe,

Cvil Action
No. 04-CV-02101

Plaintiffs

)

)

)

)

)

)

VS. )
)
MANUFACTURERS AND TRADERS )
TRUST COMPANY, )
)

Def endant )

APPEARANCES:
RI CHARD H W X, ESQUI RE
On behalf of Plaintiffs

MORTON R. BRANZBURG ESQUI RE
CAROL A. SLOCUM ESQUI RE
GLENN A. VEI NER, ESQUI RE

On behal f of Def endant

* * *

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on three post-trial
notions filed by the parties: (1) Plaintiffs Howard Young and
Debra Young’s Mdtion for a New Trial Pursuant to Rule 59 F.R C. P.
filed June 6, 2005;! (2) Plaintiff Bedrock Stone and Stuff,

Inc.”s Motion to Mold Judgnent to Include Prejudgnent Interest

1 The Menorandum of Law of Defendant Manufacturers & Traders Trust

Conpany in Opposition to Plaintiffs Howard Young and Debra Young's Mdtion for
a New Trial Pursuant to Rule 59 F.R C. P. was filed June 27, 2005.



filed June 9, 2005;2 and (3) the Mdtion of Defendant
Manuf acturers and Traders Trust Conpany for Judgnent as a Matter
of Law or, in the Alternative, for a New Trial or Remttitur
filed June 17, 2005.3

For the reasons expressed below, we deny Plaintiffs
Howar d Young and Debra Young’ s Mdtion for a New Trial Pursuant to
Rule 59 F.R C.P.; we deny Plaintiff Bedrock Stone and Stuff,
Inc.”s Motion to Mold Judgnent to Include Prejudgnent I|nterest;
and we grant in part and deny in part the Mtion of Defendant
Manuf acturers and Traders Trust Conpany for Judgnent as a Matter
of Law or, in the Alternative, for a New Trial or Remttitur.

More specifically, regarding plaintiffs’ notion for a
new trial, we conclude that we did not err inlimting plaintiffs
to one cause of action; granting defendant’s notion for a
directed verdict against plaintiffs Howard Young and Debra Young;
di sm ssing the Youngs as plaintiffs despite their assertion that
they were third-party beneficiaries of the contracts between
Bedrock Stone and Stuff, Inc. (“Bedrock”) and Manufacturers and
Traders Trust Conpany (“MT Bank”); or refusing to permt

plaintiffs to present evidence regarding the anount the Bank paid

2 The Menorandum of Law of Defendant, Manufacturers and Traders

Trust Conpany in Opposition to Plaintiff Bedrock Stone and Stuff, Inc.’s
Motion to Mold Judgment to Include Prejudgnent Interest was filed June 27,
2005.

3 Plaintiff Bedrock Stone and Stuff Inc.’s Brief in Response to

Def endant’ s Mdtion for Judgment as a Matter of Law, or in the Alternative, a
New Trial or Remtittur was filed July 1, 2005.
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to its counsel

Next, we deny plaintiffs’ notion for prejudgnent
i nterest because plaintiffs are not entitled to such interest as
a matter of |aw

Finally, regarding defendant’s post-trial notions, we
deny defendant’s notion for a directed verdict or a new trial
based upon an insufficiency of evidence at trial. However, we
grant defendant’s request for remttitur and reduce the anmount of
the jury’s Verdict from $2, 600,000 to $1, 500, 000 because we
concl ude that based upon the evidence adduced at trial, the
jury’s verdi ct was excessive and beyond the anpbunt needed to make
the plaintiff whole. Furthernore, we conclude that damages in

t he amobunt of $1,500,000 are appropriate in this matter.

JURI SDI CT1 ON

This action is before the court on diversity
jurisdiction. Plaintiff Bedrock Stone & Stuff, Inc. is a
Pennsyl vani a corporation and plaintiffs Howard and Debra Young
are residents of the Commonweal th of Pennsyl vania. Defendant
Manuf acturers and Traders Trust Conpany is a New York
corporation. The anount in controversy is in excess of $75, 000.
See 28 U. S.C. § 1332.

VENUE
Venue is proper in the United States District Court for

the Eastern District of Pennsylvania because the events and
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om ssions giving rise to plaintiffs’ clains allegedly occurred in
this district, nanely, in Berks County, Pennsylvania. See

28 U.S.C. 8§ 118, 1391(b).

PROCEDURAL HI STORY

On Decenber 3, 2003 plaintiffs Howard Young, Debra
Young and Bedrock Stone & Stuff, Inc. commenced this action by
filing a Conplaint in the United States District Court for the
M ddl e District of Pennsylvania. |In their Conplaint, plaintiffs
contend that defendant Manufacturers and Traders Trust Conpany,
owed thema duty of good faith and fair dealing, which they
contend def endant breached. Moreover, plaintiffs contend that
def endant breached agreenents to |oan plaintiff Bedrock an
addi tional $30,000 for working capital needs and to honor and pay
certain critical overdrafts on the corporate checking account
until the entire $30,000 was advanced.

On February 23, 2004 the Answer of Defendant
Manuf acturers and Traders Trust Conpany with Affirmative Defenses
was filed. On February 11, 2004, prior to filing its answer to
plaintiffs Conplaint, defendant filed a notion for change of
venue to have this action transferred fromthe Mddle District of
Pennsylvania to the United States District Court for the Eastern
District of Pennsylvania. By Menorandum and Order dated May 13,
2004, United States District Judge Yvette Kane transferred venue

of this action fromthe Mddle District to this court.
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On May 14, 2004 a certified copy of the record fromthe
M ddle District was received by the Cerk of Court for the
Eastern District of Pennsylvania and the case was assigned to the
undersi gned. On Septenber 28, 2004 a Rule 16 Status Conference
was conducted by the undersigned at which tinme we set certain
deadl i nes including deadlines for the conpletion of discovery,
filing of dispositive notions and a trial date.

By Order and Opi nion of the undersigned dated and filed
May 25, 2005 we deni ed defendant’s notion for summary judgnent.

A jury trial was conducted before the undersigned on
May 24, 25, 26, 27, 31 and June 1 and 2, 2005. On May 31, 2005
we granted in part and denied in part defendant’s notion for a
directed verdict. Specifically, we granted a directed verdict
against plaintiffs Howard Young and Debra Young, and we denied
defendant’s notion for a directed verdict against plaintiff
Bedrock Stone and Stuff, Inc.

The jury heard testinony from ei ght w tnesses for
plaintiffs and one defense witness. |In addition plaintiffs
i ntroduced 33 exhibits into evidence at trial. Defendant
i ntroduced no exhibits. At the close of the trial, the jury
returned a verdict in favor of plaintiff Bedrock and agai nst
def endant M&T Bank.

Specifically, the jury found that defendant bank

breached a contract to | oan Bedrock an additional $30, 000 for



wor ki ng capital, and breached a separate contract to honor and
pay certain critical checks drawn on the Bedrock checki ng account
despite the fact that there were insufficient funds in the
Bedr ock checking account to cover the overdrafts. Moreover, the
jury found that defendant bank breached a duty of good faith and
fair dealing owed to Bedrock. However, the jury found agai nst
plaintiff Bedrock and for defendant M&T Bank on plaintiff’s claim
t hat defendant breached an agreenent to refinance plaintiff’s
entire indebtedness.

The jury further determ ned that Bedrock suffered
monet ary damages as a consequence of defendant’s breaches and
that the nonetary danages were reasonably foreseeable to
defendant. Finally, the jury awarded conpensatory
damages to Bedrock in the anopunt of $2,600,000 as a result of

def endant’ s breaches.

FACTS

Based upon the pleadings, record papers, exhibits and
the testinony of the witnesses at trial, the verdict of the jury
indicates that the jury found the pertinent facts to be as
fol | ows.

Plaintiff Bedrock Stone and Stuff, Inc. was
i ncorporated by plaintiff Howard Young. M. Young was the
Presi dent and sol e sharehol der of Bedrock; and his wfe,

plaintiff Debra Young, was the conpany’s Secretary. Bedrock was
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in the business of manufacturing and selling soil and nmulch to
gol f courses, |andscapers and whol esal ers.

I n Septenber 1998 Pennsyl vani a Nati onal Bank and Trust
Conpany, whi ch subsequently becane Keystone Financial Bank, N. A
(“Keystone”) extended financing to Bedrock. The financing took
various fornms over the years and included an equi pnent purchase
| oan for $138,000, a termloan for $580, 000, a $475,000 |ine of
credit and a second equi pnent purchase | oan for $30, 000.

Security for the various |oans consisted in part of the
personal sureties of Howard Young and Debra Young. Wile there
was sone testinony about these prior |oans and personal
guarantees, plaintiffs did not offer into evidence at trial any
of the underlying | oan docunents or their prom ssory notes
evi denci ng their personal guarantees.

In Cctober 2000 def endant M&T Bank acqui red Keystone by
merger, thereby acquiring the comrercial |oan obligations of
Bedrock the personal guarantees of the Youngs.

From 1998 to 2000 Bedrock’ s operating i ncone and gross
profit increased. However, beginning in 2001, Bedrock’s
operating incone and gross profit began to decrease. Plaintiffs
contend that the decrease in Bedrock’s inconme was because of a
si x-nmont h drought, the purchase of real estate for the Bedrock
busi ness and the cost of obtaining permts for the property from

t he Pennsyl vani a Departnent of Environnmental Protection.



I n Septenber or Cctober 2002 because of Bedrock’s cash
fl ow problens, the financial deterioration of the conpany and
continued overdrafts of Bedrock’s checking account, Jeffrey
O Neill, a loan officer at defendant bank, and his imediate
supervi sor, Janes Donovan, decided to refer Bedrock’s | oan
obligations to the Special Assets Division of defendant bank.

In early Decenber 2002 oversight of Bedrock’s | oan obligations
was assigned to Joseph E. Warner, 11Il, Vice President and Loan
Wor kout Speci ali st for defendant.

On Decenber 6, 2002 M. Warner, M. ONeill, M. Young,
Li sa Thonmpson, Esquire (counsel for plaintiffs), and R chard
Al t house (Business Manager for Bedrock), met at the Bedrock work
site. The purpose of this neeting was to introduce M. Warner as
Bedrock’ s new account officer. The condition, future outl ook and
future needs of Bedrock were discussed at this tine.

Prior to the Bedrock account being assigned to
M. VWarner, M. O Neill would approve the paynent of overdrafts.
The parties disagree if only sonme, or all, overdrafts were
approved by M. O Neill. After M. Warner took over the account,
def endant continued to honor sone, but not all overdrafts.
Plaintiffs contend that M. Warner agreed to pay all critical
checks. The testinony of M. Warner and M. O Neill makes it
uncl ear what defendant actually agreed to pay regardi ng Bedrock’s

overdrafts.



I n Decenber 2002 plaintiff provided projections
prepared by Ri chard Al thouse for expected future profits of
Bedrock’ s business for the years 2003, 2004 and 2005.
Specifically, plaintiff Bedrock expected pre-tax earnings in
cal endar year 2003 of $169,000; in year 2004, of $146,000; and in
year 2005, of $163,967. After review of those projections, M.
War ner agreed that Bedrock’s incone projections for these three
years were realistic. In an internal nmenmorandumto his superior
at the bank urging approval of the additional financing sought by
Bedrock, M. Warner stated “Additionally, the conpany has
provi ded projections show ng increased sal es and | ower expenses,
whi ch seemrealistic.”?

In a letter dated Decenber 19, 2002 defendant agreed to
extend to plaintiffs an additional $30,000 in financing for
Bedrock’ s working capital needs if Bedrock could neet five
specific conditions. As outlined in the letter, the five
conditions were as foll ows:

1. The Bank will require a direct assignnent
of all permts, |icenses, and approvals for
the current operation of the business.

2. The Bank wll require that all past due
interest be paid at the time of |oan closing.
The current anount due is $8,469.24. This

anount is subject to change as the Decenber
| oan paynents becone due and payabl e.

4 See Plaintiff's Exhibit 6, an undated nmeno from bank Vice

Presi dent Joseph E. Warner to bank official M chael Wall ace.
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3. The Bank wll require a nortgage on the
busi ness property, subject only to the
purchase noney nortgage already in place.

4. The Bank will require the unlimted
guaranti es of Howard and Debra Young.

5. The Bank will require that al
i ndebt edness be cross-defaul ted and cross-
col lateralized.

Plaintiff’s Exhibit 2.

The Decenber 19, 2002 letter set forth other conditions
and agreenments. Defendant agreed to accommodate plaintiffs’
seasonal business by providing a principal repaynent noratorium
during the winter nonths, with an accel erated principal repaynment
schedul e during Bedrock’s peak season. Furthernore, defendant
requested that plaintiffs provide a list of its nost crucial
accounts payabl e and agreed “[u] pon receipt and review of this
i nformati on, the Bank nmay approve additional overdrafts on your
corporate checking account until the $30,000 can be advanced.”

On Decenber 19, 2002 plaintiffs agreed to the terns and
condi tions and executed an acknow edgnment and acceptance of those
terms. Howard Young testified at trial that all of the five
terms could be net by plaintiffs.

On January 7, 2003 defendant formally withdrew its
offer to provide the $30,000 in financing to plaintiffs.

Mor eover, defendant advi sed Bedrock that it would no | onger honor

any overdrafts fromthe corporate checking account.
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Based upon the testinony, the parties dispute the
course of negotiations after January 2003. Defendant contends
that it required plaintiffs to provide certain information
regarding the future projections for Bedrock and details
concerning plaintiffs’ representations regardi ng possible
i nvestnment in the business by sonme of Bedrock’s custoners.

Plaintiffs contend that they were wlling and able to,
and in fact did, provide defendant with the information it
sought. Furthernore, plaintiffs contend that on February 13,
2003 M. Warner verbally indicated that defendant was going to
commt to | ending additional noney to Bedrock and also to
refinance all of Bedrock’s outstanding loans. Plaintiffs further
contend that M. Warner requested additional information which
was conmuni cated to himon February 14, 2003 and that plaintiffs
began contacting all of their unsecured creditors to begin a plan
to avoi d bankruptcy in anticipation of receiving the extra
financi ng from def endant bank.

In a letter dated February 21, 2003 defendant advi sed
plaintiff that it was unwilling to agree to refinance plaintiffs’
i ndebt edness. Defendant further declined to extend the $30, 000
for working capital needs and denanded that plaintiff repay the
overdrawn bal ance of the corporate checking account in the anount

of $14,954.12.
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On March 5, 2003 defendant filed Confession of Judgnent
Complaints in order to collect the anobunts owed by plaintiffs.

Def endant confessed judgnent on all of Bedrock’s outstanding
commerci al obligations.

In April 2003 Bedrock filed a petition under Chapter 11
of the United States Bankruptcy Code and Howard Young and Debra
Young each filed a voluntary petition under Chapter 13 of the
Bankr upt cy Code.

Bedrock remai ned in business until July 2003 when it

ultimately ceased operations.

STANDARD OF REVI EW

Rul e 59 of the Federal Rules of Civil Procedure permts
a party to nove the court for a newtrial or to alter or anend a
judgment. A district court may grant a newtrial to prevent
injustice or correct a verdict that is against the weight of the

evi dence. Anerican Bearing Conpany, Inc. v. Litton Industries,

Inc., 729 F.2d 943, 948 (3d Cir. 1984).
However, a new trial may not be granted to allow a
| osing party to assert a new theory that it could have, but did

not, raise at trial. Gunman Aircraft Engi neering Corporation V.

The Reneqgotiation Board, 482 F.2d 710, 721 (D.C. GCr. 1073),

rev’'d on other grounds, 421 U.S. 168, 95 S.Ct. 1491,

44 L. Ed.2d 57 (1975). Moreover, such notions are not intended to

nerely relitigate old matters. Mntgonery County v. M crovote
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Corporation, No. Cv.A 97-6331, 2001 U.S. Dist. LEXIS 8727

(E.D. Pa. June 25, 2001)(Kelly, J.).

| NDI VI DUAL PLAI NTI FES' POST- TRI AL MOTI ONS

In their post-trial nmotion, plaintiffs Howard Young and
Debra Young contend that the undersigned trial judge erred as
follows: (1) inlimting plaintiffs to one cause of action; (2)
in granting defendant’s notion for a directed verdict agai nst
plaintiffs Howard Young and Debra Young; (3) in dismssing the
Youngs as plaintiffs because they were third-party beneficiaries
of the contracts between Bedrock and M&T Bank; and (4) in
refusing to permt plaintiffs to present evidence of the anount
of noney which the bank paid to its counsel for legal collection
fees in this case. W address plaintiff’s four clains in order.

Denyi ng Additional d ains

(Plaintiffs’ Contentions)

Plaintiffs assert that at the commencenent of trial we
erred inlimting themto one cause of action. Plaintiffs
contend that we Iimted themto a single cause of action for
breach of the duty of good faith and fair dealing. Plaintiffs
argue that we recogni zed our m stake when we submitted three
addi ti onal breach of contract clains to the jury. Plaintiffs
aver that their Conplaint alleges four causes of action including
negl i gence, breach of contract, prom ssory estoppel and breach of

the duty of good faith and fair dealing.
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Plaintiffs argue that our failure to permt themto
proceed on all of their causes of action entitles themto a new
trial because we did not rule that plaintiffs could submt their
breach of contract cause of action to the jury until after the
Youngs were dism ssed fromthe case.

Denyi ng Additional d ains

(Def endant’ s Contentions)

Def endant opposes plaintiffs’ notion for a newtrial in
it entirety. Mre specifically, defendant asserts that each of
the four theories plaintiffs were precluded from presenting were
legally and factually deficient.

Def endant argues that any claimby plaintiffs for
negligence is barred by the gist-of-the-action and econom c-1o0ss
doctrines. Specifically, defendant contends that the gist-of-

t he-action doctrine precludes plaintiffs fromrecasting breach of
contract clains as tort clains.

The doctrine bars tort clainms: (1) which arise solely
froma contract between the parties; (2) where the duties
al l egedly breached were created and grounded in the contract
itself; (3) where the alleged liability stens fromthe contract;
(4) where the tort claimessentially duplicates a breach of
contract claim or (5 where the success of the tort claimis

whol | y dependent upon the terns of the contract.
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Furthernore, the doctrine bars any tort clai mwhich
ari ses out of the alleged non-performance of an express or
inplied contractual obligation. Any tort clainms that are
inextricably intertwned with the contract clains should be

di sm ssed. Etoll, Inc. v. Elias/Savion Advertising, Inc.,

811 A 2d 10 (Pa. Super. 2002); Werwi nski v. Ford Mdtor Conpany,

286 F.3d 661 (3d Gr. 2002).

Regardi ng the econom c-1 oss doctrine, defendant
contends that plaintiffs may not recover in tort for purely
econom c injuries which flow froma contractual relationship and
whi ch are not acconpani ed by physical injury or damage to

property. Werw nski, supra.

In this case, defendant asserts that these two
doctrines (gist-of-the-action doctrine and econom c-1| oss
doctrine) prohibit plaintiffs fromasserting a tort claimin this
matter. Moreover, defendant argues that even if plaintiffs could
assert a tort claim they presented no evidence fromwhich a jury
could determ ne the appropriate standard of care, |et alone that
t he bank deviated fromit.

Next, defendant contends that to prove a claimfor
prom ssory estoppel, plaintiffs nmust establish that there is no
enf orceabl e agreenent between the parties. Defendant asserts
that plaintiffs have consistently argued, and the jury found,

that there were agreenents between the parties. Thus, there can
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be no cause of action for prom ssory estoppel.

Denyi ng Additional d ains

(Di_scussi on)

For the follow ng reasons we deny plaintiffs’ notion
for a newtrial on this issue.

Plaintiffs’ Conplaint contains 38 separate paragraphs
whi ch are not separated into individual causes of action. Rule 8
of the Federal Rules of Cvil Procedure does not require that
clains be set forth in separate counts. Mreover, federal notice
pl eading requires only a “short and plain statement of the claim
showi ng that the pleader is entitled to relief, and a demand for
judgment of relief the pleader seeks.” Fed.R Cv.P. 8(a)(2)
and (3). In addition, all pleadings “shall be so construed as to
do substantial justice.” Fed.R Gv.P. 8(f).

After reviewing plaintiffs’ Conplaint, we conclude that
plaintiffs do not plead a cause of action for either negligence
or prom ssory estoppel. Regarding negligence, there is no
mention in the Conplaint of any duty owed to plaintiffs, how that
duty was breached or that a breach was the proxi mate cause of any
harmto plaintiffs.

Mor eover, regarding a claimfor prom ssory estoppel, we
agree with defendant that even if a prom ssory estoppel cause of
action were pled, plaintiffs nust establish that there is no

enf orceabl e agreenent between the parties. However, that is
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contrary to every assertion which plaintiffs made in this matter.
Def endant correctly asserts that plaintiffs have consistently
argued, and the jury found, that there were agreenents between
the parties. Thus, there can be no cause of action for

prom ssory estoppel.

As we concluded at trial, plaintiffs’ Conplaint does
assert causes of action for breach of contract and breach of the
duty of good faith and fair dealing and no nore.?®

Plaintiffs did not cite any |legal authority to support
this portion of their post-trial nmotion. Rule 7.1(c) of the
Rul es of Civil Procedure for the United States District Court for
the Eastern District of Pennsylvania requires that every notion
“shall be acconpanied by a brief containing a concise statenent
of the legal contentions and authorities relied upon in support
of the motion. E D Pa.RCv.P. 7.1(c).

Under this district’s Local Rules, failure to cite any
applicable law is enough to deny a notion as without nerit
because “zeal and advocacy is never an appropriate substitute for
case law and statutory authority in dealings with the Court.”

Mar cavage v. Board of Trustees of Temple University of the

Commonweal th System of Hi gher Education, No. G v.A 00-5362,

2002 U.S. Dist. LEXIS 19397 at n. 8 (E.D.Pa. Sept. 30, 2002)

(Tucker, J.). See also Purcell v. Universal Bank, N A,

5 See Notes of Testinmony of the trial conducted before the
undersi gned on May 31, 2005 at pages 78-100.
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No.Civ. A 01-2678, 2003 U. S. Dist. LEXIS 547 (E. D. Pa. Jan. 3,
2003) (Van Antwerpen, J.). Hence, because plaintiff did not
provide any | egal authority for their contentions of error on
this issue, we deny plaintiff’s notion on that basis as well.

Next, we agree with defendants that the gist-of-the-
action and econom c-1 oss doctrines each bar a negligence claimin
this matter. Accordingly, we deny plaintiff’s post-trial notion
on that basis.

Finally, plaintiffs did not object when prior to
commencenent of jury selection we originally determ ned that they
had asserted only one cause of action.® Moreover, when the issue
of additional clains came up during the charge conference’,
plaintiff sought only to add clains for breach of contract, not
negl i gence or prom ssory estoppel. Because there was evidence in
the record to support breach of contract clainms, and reading
plaintiffs’ Conplaint in an effort to do substantial justice, we

added those cl ains, over the objection of defendant, to the

6 | mredi ately prior to the conmencenment of jury selection, the

undersigned held a brief conference in the jury room adjacent to the courtroom
being utilized in the Janmes A Byrne United States Courthouse, Phil adel phia,
Pennsyl vania. During the conference, the undersigned discussed the
possibility of settlenent and reviewed with counsel for the parties the two-
page statenents of the parties containing their respective contentions. At
that time, the undersigned expressed to counsel his belief that the only claim
brought by plaintiffs in their Conplaint was a claimasserting a breach of the
duty of good faith and fair dealing on behalf of all plaintiffs against

def endant M&T Bank. At that tinme, plaintiffs’ counsel did not object to the
court’s characterization that plaintiffs’ case only consisted of a single
claim

! See Notes of Testinmony of the trial conducted before the
undersi gned on May 31, 2005 at pages 78-101

-18-



verdict slip to be submtted to the jury.

We consider plaintiffs’ failure to object to our
determ nation that there was only one cause of action (a cause of
action for breach of the duty of good faith and fair dealing) and
failure to object at any time prior to post-trial notions to our
not allowing clainms for negligence or prom ssory estoppel, to

constitute a wai ver of those issues. See Danvers Mtor Co., Inc.

v. Bob Chanbers Ford, 432 F.3d 286 (3d Cir. 2005). Mbreover, as

not ed above, a new trial may not be granted to allow a | osing
party to assert a new theory that it could have raised, but did

not raise, at trial. G unmman, supra.

Accordingly, we deny plaintiffs’ notion for a newtrial
on their contention that we erred in limting themto one cause
of action.

G anting Directed Verdi ct

(Plaintiffs’ Contentions)

Plaintiffs’ second contention of error is that we erred
in granting defendant’s notion for a directed verdict agai nst
plaintiffs Howard Young and Debra Young. Specifically,
plaintiffs argue that it was uncontested that the Youngs each
personal |y guarantied the debt of Bedrock by signing guaranty
contracts with the Bank. Thus, plaintiffs allege that it was
error to dism ss the Youngs even though the actual contracts were

not entered into evidence.
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Furthernore, plaintiffs contend that the testinony of
the witnesses at trial would support a theory that the bank
breached its duty of good faith and fair dealing to the Youngs
when they were forced into bankruptcy, which in turn caused the
bank to enter confessions of judgnent against the Youngs. The
Youngs further assert that they have damages separate fromtheir
corporation because filing for bankruptcy caused the Youngs to
| ose their only source of inconme (health insurance) and because
their personal credit reputations were danaged.

G anting Directed Verdi ct

(Def endant’ s Contentions)

Def endant contends that the court properly dismssed
t he Youngs as parties. Defendant argues that although certain
W t nesses acknow edged t he existence of contracts between the
Youngs and the bank, the contracts were never submtted into
evidence. Therefore, the jury could neither determne the terns
of those contracts, nor assess whether a breach of those terns,
ei ther express or inplied, had occurred. Thus, defendant
asserts, the court did not err.

Def endant al so argues that the Youngs presented no
evi dence that they suffered any conpensabl e danages. Defendant
contends that it is well established that stockhol ders and
enpl oyees of a corporation may not assert clai ns agai nst ot her

persons for damages that result indirectly to an individual
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because of injuries to the corporation. Tenp-Way Corporation v.

Conti nental Bank, 139 B.R 299 (E.D. Pa. 1992).

G anting Directed Verdi ct

(Di_scussi on)

For the follow ng reasons, we deny plaintiffs’ notion
for a newtrial on this issue.

Again, we note that plaintiffs have not cited any | egal
authority to support their contentions concerning our granting a
directed verdict. Thus, we deny this portion on plaintiffs’
noti on on that basis.

Moreover, at trial plaintiffs did not seek to re-open
their case-in-chief to submt any underlying | oan guarantees into
evidence in order to establish a contract between the Youngs and
t he bank. Thus, the individual plaintiffs cannot now conpl ain
that we erred by dismssing themfromthis action for their
failure to enter into evidence any supporting information and
docunents which they could have requested to be admtted into
evi dence or otherw se be nade part of the record, but did not.

Finally, in addition to the reasons which we
articulated on the record at trial in support of granting
defendant’s notion for a directed verdi ct agai nst the Youngs?,
whi ch we incorporate here, there is an additional reason to

support the directed verdict against the Youngs.

8 See Notes of Testinmony of the jury trial conducted before the
undersi gned on May 31, 2005 at pages 10-12.
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Guarantors of a corporation’s debt, even if those
guarantors are al so stockhol ders, do not have standing to bring
an action if the only harmsuffered is derivative of the harmthe

corporation suffered. Synthes (U S A) v. G obus Mdical, Inc.

No. Civ. A. 04-1235, 2005 U.S. Dist. LEXIS 19962 (E.D. Pa. Sept. 14,

2005)(Stengel, J.); Baer v. G anzburg Tobia & Associates, Inc.

No.Civ. A 01-684, 2002 U S. Dist. LEXIS 12165 (E. D.Pa. Jan. 10,

2002) (Kauf mann, J.); Tenp-Way, supra.

In this case, plaintiffs assert that the Bank’s actions
(in breaching certain contracts to |l oan addition funds and to pay
critical checks, and in breaching the duty of good faith and fair
dealing owed to the corporation) caused plaintiffs Howard Young
and Debra Young to lose their only source of inconme (their health
insurance) and to | ose their personal credit and reputations. W
conclude that all of these alleged damages are derivative to the
harm suffered by the corporation.

Therefore, based upon the cases cited above, plaintiffs
do not have standing to assert any clainms individually. As a
result, we did not err in granting defendant’s notion for a
directed verdict and dism ssing the Youngs fromthis case.
Accordingly, we deny plaintiffs’ notion for a newtrial on this

basi s.
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Third-Party Beneficiaries

(Plaintiffs’ Contentions)

Next, plaintiffs argue that we erred in dism ssing al
clains of individual plaintiffs Howard Young and Debra Young.
These plaintiffs claimthat they each have viable clains as
third-party beneficiaries of the contracts between Bedrock and

M&T Bank. Plaintiffs rely on Section 302 of the Restatenent

Second of Contracts.® In particular, the Youngs contend that the

pur pose of the contracts between the bank and Bedrock was to
enabl e Bedrock to continue in business. Mreover, the contracts
bet ween Bedrock and the bank were negotiated by Howard Young for

his benefit and the benefit of his wfe.

9 Section 302 of the Restatenment Second of Contracts provides:

8 302 Intended and I ncidental Beneficiaries

(1) Unl ess otherw se agreed between prom sor and
prom see, a beneficiary of a promse is an intended
beneficiary if recognition of a right to perfornance
in the beneficiary is appropriate to effectuate the
intention of the parties and either

(a) the performance of the pronmise will satisfy
an obligation of the pronisee to pay noney to

t he beneficiary; or

(b) the circunstances indicate that the proni see
intends to give the beneficiary the benefit of

t he prom sed perfornmance

(2) An incidental beneficiary is a beneficiary who is
not an i ntended beneficiary.
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Third-Party Beneficiaries

(Def endant’ s Contentions)

Def endant asserts that the Youngs do not qualify as
intended third-party beneficiaries of the additional contracts
which the jury found to exist between M&T Bank and Bedr ock.

Mor eover, defendant argues that this issue was not raised before
the jury and that plaintiffs may not raise it now for the first
time. Gunman, 482 F.2d at 721.

In addition, defendant contends that for one to qualify
as a third-party beneficiary entitled to assert a clai munder a
contract, the intention to benefit that third-party usually nust
affirmatively appear in the contract itself. Because no such
intent to benefit the individual plaintiffs appears in any
contract between plaintiff Bedrock and M&T Bank, defendant
argues, the Youngs do not qualify as third-party beneficiaries.

Third-Party Beneficiaries

(Di_scussi on)

For the followi ng reasons, we deny plaintiffs’ post-
trial notion on this issue.

We agree with defendant that plaintiffs did not contend
that they are third-party beneficiaries of the contracts between
Bedrock and the bank until filing their post-trial notion.
Furthernore, in their Conplaint plaintiffs Howard Young and Debra

Young do not plead that they are third-party beneficiaries of
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these contracts. Therefore, on those two bases, we deny
plaintiffs’ post-trial notion on this issue.
Moreover, we also would deny plaintiffs’ post-trial

nmotion on this issue on the nerits. In Scarpitti v. Wborg the

Suprene Court of Pennsylvania stated the foll ow ng:
[A] party becones a third party beneficiary
only where both parties to the contract
express an intention to benefit the third
party in the contract itself, unless, the
ci rcunstances are so conpelling that
recognition of the beneficiary’ s right is
appropriate to effectuate the intention of
the parties, and the performance satisfies an
obligation of the prom see to pay noney to
the beneficiary or the circunstances indicate
that the prom see intends to give the
beneficiary the benefit of the prom sed
per f or mance.

530 Pa. 366, 372-373, 609 A 2d 147, 150-151 (1992).

In this case, plaintiffs have not denonstrated an
express intention in the contracts between Bedrock and M&T Bank
to benefit the Youngs as third-party beneficiaries. Neither do
we find the circunstances in this case so conpelling as to
effectuate an intention of the parties to make the Youngs third-
party benficiaries.

The Youngs were nerely guarantors of the debt incurred
by their corporation to provide the bank with additional security
for the | oans nade to Bedrock. The relationship was not created
for the benefit of the Youngs. Rather, the guarantees by the

Youngs were for the benefit of the bank in order to provide the
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bank wi th additional security for the loans in the event of
Bedrock’ s default.

Thus, we conclude that the exception to the general
rule that a third-party beneficiary nust be named does not apply
in this case. Accordingly, we deny plaintiff’s post-trial notion

on this issue.

Bank Attorneys’ Fees

(Plaintiffs’ Contentions)

Plaintiffs’ final allegation is that we erred in
refusing to permt themto present evidence of the anmount of
noney paid by M&T Bank to its counsel for |egal fees.
Specifically, plaintiffs sought to establish that in confessing
j udgnment against plaintiffs, defendant charged collection fees of
nore than ten tines the anount of the |legal fees actually paid by
the bank. Plaintiffs contend that this excess paynent
constitutes damages suffered by them when defendant confessed

j udgnment agai nst Bedrock on the underlying prom ssory notes.

Bank Attorneys’ Fees

(Def endant’ s Contentions)

Def endant contends that we correctly excluded the
evi dence about the amount paid for attorneys’ fees. Furthernore,
def endant asserts that plaintiffs fail to identify how the

proposed evidence woul d have established any el enent of any claim
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asserted by them or explain why they should be permtted to nount
a collateral attack on the amount of the confessed judgnents when

they did not do so in the underlying state court proceedi ngs.

Bank Attorneys’ Fees

(Di_scussi on)

Again, on this issue, plaintiffs do not cite any |egal
authority in support of their position. Therefore, we deny
plaintiffs post-trial nmotion for their failure to conply with
Local Rule 7.1(c).

At trial we sustained defendant’s objection to
plaintiffs’ offer of this evidence. W reasoned that the anount
of legal fees paid by the Bank to its counsel was irrelevant to
any issue in the case. W concluded that the anount paid by the
bank to its lawers for legal services rendered to the bank in
connection with the bank’s efforts to collect plaintiffs’
del i nquent | oan paynents, was a matter of private contract
bet ween the bank and its | awers. W reasoned that what was
rel evant to the bank’s confession of judgnment against plaintiffs
was the amount of collection fees which plaintiffs agreed to pay
the bank in their |oan agreenent.

Through their | oan agreement with plaintiffs, the bank
had the right to charge plaintiffs the collection fee which was
expressed as a percentage of the default anmount owed by

plaintiffs, and which plaintiffs agreed to, irrespective of the
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actual collection costs incurred by the bank.

We expressed our reasons for this ruling on the record
at trial,! and we incorporate those reasons here.

Accordingly, for all the foregoing reasons, we deny
Plaintiffs Howard Young and Debra Young's Mdtion for a New Tri al

Pursuant to Rule 59 FF.R C. P

CORPORATE PLAI NTI FF' S MOTI ON FOR PREJUDGVENT | NTEREST

(Plaintiff’s Contentions)

Plaintiff Bedrock Stone and Stuff, Inc. filed a notion
to nmold its judgnment to include prejudgnent interest. Bedrock
contends that it is entitled as of right to prejudgnent interest
accruing fromJanuary 7, 2003 until June 2, 2005, the date of the
verdict. Bedrock further contends that the fact that damages are
not |iqui dated does not preclude an award of prejudgnent
interest. Plaintiff relies on two Pennsylvania cases for

t hese propositions, Thomas H Ross, Inc. v. Seigfried,

405 Pa. Super. 558, 592 A 2d 1353 (1991) and Penneys V.

Pennsyl vani a Railroad Conpany, 408 Pa. 276, 183 A.2d 544 (1962).

Plaintiff also relies on section 354 of the Restatenent (Second)

of Contracts in support of its request for prejudgnment interest.

10 See Notes of Testinmony of the trial conducted before the
undersi gned on May 26, 2005 at pages 127-138.
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Pr ej udgnent | nt er est

(Def endant’ s Contentions)

Def endant asserts that plaintiff is not entitled to any
award of prejudgnent interest. Prejudgnment interest “is a right
whi ch arises upon breach or discontinuance of the contract
provi ded the damages are then ascertai nable by conputation and
even though a bona fide dispute exists as to the anmount of the

i ndebt edness.” Brisbin v. Superior Val ve Conpany, 398 F.3d 279,

294 (3d Gir. 2005).

Prej udgnment interest nay be recovered only if defendant
commts a breach of contract (1) to pay a definite sum of noney;
(2) to render a nonetary performance the nonetary val ue of which
is stated in the contract; (3) to render a perfornance the
nmonet ary val ue of which is ascertainable by a mathematica
calculation froma standard fixed in the contract; or (4) to
render a performance the nonetary value of which is ascertai nable

fromestablished market prices of the subject matter. Black Gold

Corporation v. Shawille Coal Conpany, 730 F.2d 941, 943 (3d Cr

1984).

In this case, defendant asserts that there was no
breach of contract to pay a definite sumof noney. Rather, the
breach of contract was based upon M&T Bank’s w thdrawal of a
proposal to | end noney. Defendant relies on the decision in

St. Paul at Chase Corporation v. Manufacturers Life |Insurance
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Conpany, 262 M. 292, 278 A.2d 12 (M. 1971) for the proposition
that a contract to |l oan noney is not equated with a contract to
pay noney on a certain day.

Def endant concedes that the court, in sone
ci rcunst ances, can award prejudgnent interest in its discretion.

Mont gomery County v. M crovote Corporation, No. Cv.A 97-6331,

2001 U.S. Dist. LEXIS 8737 (E.D.Pa. June 25, 2001)(Kelly, J.).
Factors the court should consider include: (1) the diligence of
plaintiff in prosecuting the action; (2) whether defendant has
been unjustly enriched; (3) whether the award woul d be
conpensatory; and (4) whether there are counterveiling equitable
considerations which mlitate against an award of prejudgnent

i nterest. M crovote, supra.

Def endant asserts that none of the follow ng factors
should result in any equitable award of prejudgnent interest.

Pr ej udgnent | nt er est

(Di_scussi on)

For the follow ng reasons, we agree wth defendant.

The award in this matter is not susceptible to a
mat hemati cal cal cul ati on based upon the anount contained in any
contract breached by defendant. The conpensatory danmages awar ded
by the jury and remtted by this court could all flow from
defendant’ s breach of its duty of good faith and fair dealing.

This type of damage is not the kind contenplated by either the
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Pennsyl vani a courts or the Restatenent (Second) of Contracts when

awar di ng prejudgnent interest in a contract case. Accordingly,
we deny plaintiffs’ notion to nold the verdict to include

prej udgnent interest.

DEFENDANT’ S POST- TRI AL _MOTI ON

Sufficiency of Evidence

(Def endant’ s Contentions)

Def endant rai ses nunmerous issues in its post-trial
nmotion regarding the sufficiency of the evidence. Defendant
contends that because of a | ack of evidence to support the
verdict, it is entitled to either judgnent as a matter of |aw or,
in the alternative, to a newtrial.

In Lightnin Lube, Inc. v. VWitco Corporation,

4 F.3d 1153 (3d Cr. 1993), the United States Court of Appeals
for the Third Circuit set forth the standard to be enployed in
reviewing a notion for judgnent as a matter of |aw

Such a notion should be granted only if,
view ng the evidence in the |ight nost
favorabl e to the nonnovant and giving it the
advant age of every fair and reasonabl e
inference, there is insufficient evidence
fromwhich a jury reasonably could find
l[tability. In determ ning whether the
evidence is sufficient to sustain liability,
the court may not wei gh the evidence,
determne the credibility of witnesses, or
substitute its version of the facts for the
jury’s version. Although judgnment as a
matter of |aw should be granted sparingly, a
scintilla of evidence is not enough to
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sustain a verdict of liability. “The
guestion is not whether there is literally no
evi dence supporting the party agai nst whom
the nmotion is directed but whether there is
evi dence upon which the jury could properly
find a verdict for that party.”

4 F.3d at 1166 (Citations omtted.)

In addition, a newtrial may be granted, even when
judgnment as a matter of law is inappropriate, “when the verdict
is contrary to the weight of the evidence or when a m scarriage
of justice would result if the verdict were to stand.”

Brennan v. Norton, 350 F.3d 399, 430 (3d Cr. 2003).

Initially, defendant contends that plaintiff Bedrock
failed to present sufficient evidence for a reasonable jury to
bel i eve that Bedrock and the bank agreed to an additiona
$30, 000 | oan and agreed that the bank would pay critical check
overdrafts on Bedrock’s behalf. Defendant further asserts that
plaintiff has the burden of proof on proving the existence of a
contract, including many material ternms which the bank contends
are mssing. Mre specifically, MT Bank asserts that all it
entered into was an agreenent to agree, and that such
prelimnary proposals are not enforceable contracts in
Pennsyl vani a.

Def endant argues that the Decenber 19, 2002 l|etter
which is the alleged basis of the contract does not contain such
material ternms as the interest rate or a repaynent schedul e and

that plaintiff failed to fill in these m ssing essential terns
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wi th any conpetent evidence.

Next, defendant alleges that plaintiff Bedrock failed
to provide sufficient evidence to establish the existence of an
oral agreenent to cover “critical” checks. Defendant asserts
that the evidence proffered by plaintiff on this point was
conflicting and inconsistent. Moreover, defendant asserts that
this purported agreenent was not supported by consideration. 1In
addi tion, defendant asserts that plaintiff Bedrock did not
establish that it suffered any harmfromthe bank’s failure to
pay critical checks.

Def endant further contends that plaintiff failed to
establish that it could conply with all the express conditions
of the bank’s Decenber 19, 2002 proposal letter. Specifically,
def endant all eges that the additional $30,000 | oan was
condi ti oned upon a requirenent that Bedrock deliver to the bank
a nortgage on Bedrock’s business property. Defendant avers that
plaintiff failed to prove that this condition could be
sati sfied.

Def endant al so asserts that plaintiff did not provide
any evidence to support the jury' s finding that the bank
breached a duty of good faith and fair dealing. Defendant
contends that it did nothing nore than it was contractually
permtted to do. Thus, defendant asserts it could not have

breached a duty of good faith and fair dealing.
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Sufficiency of Evidence

(Plaintiff’'s Contentions)

Plaintiff Bedrock contends that there is nore than
sufficient evidence to support the jury's verdict in this
matter. For exanple, plaintiff maintains that there was
sufficient evidence to support a breach of contract related to
the additional $30,000 in financing. Plaintiff avers that based
upon the testinony of Howard Young, it was ready, wlling and
able to fulfill all of the conditions for the granting of the
| oan. Moreover, there was additional consideration in the form
of an additional nortgage on Bedrock’s property and the direct
assi gnnment of Bedrock’s |licenses to the bank which would
I ncrease the collateral that the bank would hold in the
busi ness.

Furt hernore, based upon the testinony of nunerous
wi t nesses, including the bank’s own representatives and of
plaintiff Howard Young, plaintiff asserts that there was
sufficient evidence to support the finding of a breach of the
oral promise to pay critical checks and that it was harnmed by
the failure to pay there critical checks.

Finally, plaintiff asserts that many of the argunents
made by defendant here are the sane argunents rejected by the

court in the notion for directed verdict.
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Sufficiency of Evidence

(Di_scussi on)

For the follow ng reasons we deny defendant’s notion
for judgnent as a matter of law and its notion for a newtrial.
Based upon the evidence adduced at trial, we conclude
that there was sufficient evidence to sustain the jury’s
verdict. Specifically, the testinony of Howard Young, which the
jury could have found credi ble, al one provided sufficient
evi dence to support the jury’'s findings that defendant M&T Bank
(1) breached a contract to provide an additional $30,000 in
financing; (2) breached a contract to pay certain critica
checks; and (3) breached its duty of good faith and fair dealing
with regard to these and the other contracts it had with
Bedr ock.

Moreover, we note that the jury found agai nst
plaintiff and in favor of defendant on plaintiff’s claimfor
breach of an agreenent to provide refinancing of all of
Bedrock’s loans with the bank. This evidences the care and
attention which the jury gave to the evidence and details
presented in this matter, as well as their understandi ng of the
subtleties of the issues. Under the circunstances of this case,
the jury’s split verdict contradicts defendant’s assertion that

the jury was sonehow blinded by synpathy toward plaintiffs.
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Accordi ngly, because we disagree with defendant’s
characterization of the evidence and conclude that there was
sufficient evidence to support the jury’'s verdict in this
matter, we deny both defendant’s notion for judgnent as a matter

of law and its notion for a new trial.

Rem ttitur

(Def endant’ s Cont ent i ons)

Def endant M&T Bank seeks renmittitur of the $2,600, 000
verdi ct which the jury awarded to plaintiff Bedrock. Defendant
asserts that the jury's verdict far exceeds any rationa
apprai sal or estimate of danages and is nmanifestly excessive.
Def endant contends that this award nore than puts plaintiff back
into the position it would have been if there was no breach.

Def endant argues that the evidence at trial did not establish
any measure of damages, much | ess this excessive anount.

Def endant further asserts that plaintiff Bedrock did
not establish either that Bedrock coul d not obtain the $30, 000
addi tional financing el sewhere, that it would have incurred
hi gher costs with replacenent financing, that the $30, 000 | oan
and paynent of overdrafts was for any other purpose than genera
wor ki ng capital, or that Bedrock |ost any specific advantageous
bargai n because of the actions of MT Bank.

Finally, defendant asserts that there was no basis for

the jury to award any damages, that the value of Bedrock’s
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assets are not a reasonabl e neasure of damages, nor is either
the specul ative lost profits nor the amount plaintiff owed the

bank a proper neasure of danages.

Rem ttitur

(Plaintiff’s Contentions)

Plaintiffs contend that the award shoul d not be
remtted because it is neither excessive, nor shocks the

consci ence.

Rem ttitur

(Di_scussi on)

A district court “should be alert to [its]
responsibility to see that jury awards do not extend beyond al

reasonabl e bounds.” Walters v. Mntec/lInternational,

758 F.2d 73, 82 (3d Gr. 1985). A verdict is excessive as a
matter of law if it exceeds any rational appraisal or estimte
of the damages that could be based on the evidence before the
jury. However, danages awards that are nerely excessive or so
| arge as to appear contrary to reason, are subject only to

remttitur rather than a new tri al. Brunnemann v. Terra

International, Inc.,975 F.2d 175, 178 (5'" Cr. 1992).

Remttitur of a jury’'s verdict is warranted where the
jury verdict is unsupported by the evidence and exceeds the

anount needed to nmake the plaintiff whole. See Hurley v.
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Atlantic City Police Departnent, 933 F. Supp. 396 (D.N.J. 1996).

It is the court’s responsibility to review a danage award to
determine if it is rationally based and remt the verdict only
if it is so excessive to “shock the judicial conscience”.

Wllians v. Martin Marietta Alumna, Inc., 817 F.2d 1030, 1038

(3d Gir. 1987).
Finally, as stated by the Untied States Court of
Appeals for the Third Grcuit:

A jury has a very broad discretion in
measuri ng damages; nevertheless, a jury may
not abandon anal ysis for synpathy for a
suffering plaintiff and treat injury as
though it were a winning lottery ticket.
There nust be a rational relationship between
the specific injury sustained and the anount
awar ded.

GQunbs v. Pueblo International, Inc., 823 F.2d 768, 773

(3d Cr. 1987).

Taking all of these factors into consideration, and in
recognition of the testinony and exhibits presented at trial, we
hol d that a conpensatory damages award of $1, 500,000 is
appropriate in this case. W find that in the circunstances of
this case the jury’s evaluation of conpensatory damages was SO
excessive as to shock our judicial conscience. However, we do
not conclude that the jury was so inflanmed that the verdict nust
be set aside. However, we do give deference to the jury’'s
obvi ous determ nation that a relatively large award is called for

in this case.
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Plaintiff’s business nmanager Richard Althouse testified
regarding projected future net profits in cal endar year 2003 of
$169, 000; in year 2004, of $146,000; and in year 2005, of
$163,967. The total projected profits for those three years
cones to $478,967. Defendant’s corporate representative
Joseph E. Warner, |1Il, Vice President and Loan Wr kout
Specialist, indicated that the projections by M. Althouse were
realistic.

In addition, Howard Young testified that he consi dered
his business to be his retirenent.** W conclude that a
reasonabl e inference fromthat statenment is that he intended to
work at his business until retirenent. M. Young further
testified that at the tinme of trial he was 44 years ol d.

Furt hernore, based upon the evidence adduced at trial,
it appears that Bedrock grew quickly between the |ate 1990's and
early 2001. The Youngs invested heavily in purchasing land to
operate the business and spent nearly $200, 000 on obtaini ng
requi red approvals fromthe Commonweal th of Pennsyl vani a,
Department of Environnmental Protection. Moreover, the business
was becom ng increasingly nore profitable until a drought in 2002

that affected all simlar busi nesses.

1 See Plaintiff's Exhibit 6, an undated menmp from bank Vice
Presi dent Joseph E. Warner to bank official M chael Wall ace.

12 Not es of Testinmony of the trial conducted before the undersigned
on May 27, 2005 at page 49.
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Based upon the testinony of Dan Banfe and Charl es
Kai ser (two of Bedrock’ s best custoners), the circunstances in
t he | andscapi ng busi ness inproved dramatically after 2002. They
also testified that Howard Young was a uni que supplier in the
i ndustry. More specifically, both M. Kaiser and M. Banfe
testified that Bedrock and M. Young provided an exceptionally
top quality product and service to their custoners at a
reasonabl e cost.

Taking all of these factors into account, together with
t he ups and downs, the seasonal nature, and the conpetitiveness,
of the | andscapi ng supply business, as well as Bedrock’s
relatively heavy debt load, all of which the jury could have al so
reasonably found based upon the evidence, in addition to its
specific findings that the Bank breached two contracts and its
duty of good faith and fair dealing toward Bedrock, we concl ude
that in addition to the three years projected lost profits
testified to by M. Althouse, an additional seven years | ost
profits at $146, 000 each woul d al so be an appropriate neasure of
damages in this case.

An additional seven years of lost profits at $146, 000
per year equals $1,022,000. This added to the conbi ned projected
net profits of $478,967 for years 2003, 2004 and 2005 equal s
$1,500,967. W have rounded that figure to $1, 500,000 and

conclude that it an appropriate neasure of danmages that woul d be
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reasonably foreseeable by defendant for its conduct in this
matter. The remitted award of $1,500,000 is therefore
appropri ate.

Accordingly, we grant defendant’s request for

remttitur and remt the jury's award to $1, 500, 000.

CONCLUSI ON

For all the forgoing reasons, we deny plaintiffs’
notions for a new trial and for prejudgnment interest and deny
defendant’s notions for a directed verdict and for a new trial.
However, we grant defendant’s request for remttitur and reduce

the jury's verdict from $2,6000, 000 to $1, 500, 000.

IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BEDROCK STONE AND STUFF, I NC., )
HOWARD YOUNG and ) Civil Action
DEBRA YOUNG, Hi s Wfe, ) No. 04-CVv-02101
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Plaintiffs

VS.

MANUFACTURERS AND TRADERS

TRUST COVPANY,

Def endant

ORDER

NOW this 31t day of March, 2006, upon consideration of
the foll ow ng notions:
(1) Plaintiffs Howard Young and Debra Young's
Motion for a New Trial Pursuant to Rule 59
F.R C.P., which notion was filed June 6,
2005; together wth:
Menor andum of Law of Def endant
Manuf acturers & Traders Trust Conpany in
Qpposition to Plaintiffs Howard Young
and Debra Young’'s Mdtion for a New Tri al
Pursuant to Rule 59 F.R C. P., which
menor andum was filed June 27, 2005;

(2) Plaintiff Bedrock Stone and Stuff, Inc.’s
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Motion to Mold Judgnment to Include
Prej udgnment Interest, which notion was filed

June 9, 2005; together wth:

Menor andum of Law of Def endant,
Manuf acturers and Traders Trust Conpany
in Opposition to Plaintiff Bedrock Stone
and Stuff, Inc.’s Mdtion to Mld
Judgnent to Include Prejudgnent
I nterest, which nmenorandum was fil ed
June 27, 2005; and
(3) Modtion of Defendant Manufacturers and Traders
Trust Conpany for Judgnent as a Matter of Law
or, inthe Alternative, for a New Trial or
Rem ttitur, which notion was filed June 17,
2005; together wth:
Plaintiff Bedrock Stone and Stuff Inc.’s
Brief in Response to Defendant’s Mdtion
for Judgnent as a Matter of Law, or in
the Alternative, a New Trial or
Rem tittur, which brief was filed
July 1, 2005;
upon consideration of the briefs of the parties; after oral
argunment hel d Novenber 15, 2005; and for the reasons expressed in
t he acconpanyi ng Qpi ni on,

| T IS ORDERED that Plaintiffs Howard Young and
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Debra Young’s Motion for a New Trial Pursuant to Rule 59 F.R C. P
i s denied.

IT 1S FURTHER ORDERED that Plaintiff Bedrock Stone

and Stuff, Inc.’s Modtion to Mold Judgnent to Include Prejudgnent
I nterest is denied.

| T 1S FURTHER ORDERED t hat Mti on of Defendant

Manuf acturers and Traders Trust Conpany for Judgnent as a Matter
of Law or, in the Alternative, for a New Trial or Remttitur is
granted in part and denied in part.

| T 1S FURTHER ORDERED t hat defendant’s notion for

judgnent as a matter of law or in the alternative for a new trial
i s deni ed.

| T 1S FURTHER ORDERED t hat defendant’s notion for

remttitur is granted.

|T 1S FURTHER ORDERED that the jury' s Verdict entered

June 3, 2005 in the anmpbunt of $2,600,000 is reduced to
$1, 500, 000.
| T IS FURTHER ORDERED t hat the judgnent entered June 3,

2005 in favor of plaintiff Bedrock Stone and Stuff, Inc. and
agai nst defendant Manufacturers and Traders Trust Conpany in the
amount of $2, 600, 000 is vacat ed.

| T 1S FURTHER ORDERED that judgnment is entered in favor

of plaintiff Bedrock Stone and Stuff, Inc. and agai nst defendant
Manuf acturers and Traders Trust Conpany in the amount of
$1, 500, 000.

| T IS FURTHER ORDERED that the C erk of Court shal

-xliv-



mark this matter cl osed.

BY THE COURT:

[ s/ James Knol | Gardner

James Knol |l Gardner

United States District Judge
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