IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AL C. RINALDI, INC, et al. : ClVIL ACTI ON
V. :
BACH TO ROCK MJSI C SCHOCL, :
INC., et al. : NO. 00-5477
Dal zel |, J. March 27, 2006
VEMORANDUM

Plaintiffs Al C Rinaldi, Inc., Miusic Unlimted, Inc.
and Chopin Piano & Organ, Inc. (collectively "Jacobs Misic" or
"Jacobs"), "' have filed a nmotion for civil contenpt against
def endant Bach to Rock Misic School, Inc. ("Bach to Rock"),
al l eging that Bach to Rock has violated provisions of a April 2,

2001 Consent Order.

Fact ual Backqgr ound

In the five-and-a-half years since this action was
filed, the parties have repeatedly cone before us, and there is
no need to revisit the entire factual background of this case.

I nstead, we set forth here only the necessary facts and refer any
interested parties to our August 26, 2003 decision, A C

Rinaldi, Inc. v. Bach To Rock Misic School, Inc., 279 F. Supp.2d

624 (E.D. Pa. 2003), for a conprehensive background.
Jacobs Music filed its conplaint on Cctober 20, 2000

al l eging that Bach to Rock engaged in a course of deceptive

Y Afourth plaintiff, Capitol Area Piano Conpany, LLC,
participated in this action, but at a February 23, 2006 heari ng,
counsel for the three nmoving plaintiffs informed us that this
fourth plaintiff no | onger exists.



advertising and asserting clains under the Lanham Act and

Pennsyl vania conmmon law. On April 2, 2001, we signed a Consent
Order enbodying the agreenent that the parties had reached after
the nedi ation that Magistrate Judge Jacob P. Hart successfully
conducted. The Consent Order contains twenty-one prohibitions on
Bach to Rock's marketing activity, sets |liquidated damages at

$10, 000. 00 for each advertisement that violates the Consent

Order, and gives us continuing jurisdiction for purposes of

enf or cenent .

On January 19, 2006, al nost two-and-a-half years after
we resolved the notion for civil contenpt that was the subject of
t he conprehensive decision cited earlier, Jacobs Music filed
anot her notion for civil contenpt, which they suppl enented on
February 7, 2006. This notion contends that Bach to Rock posted
various advertisenents on its web site? that allegedly violate
the terns of the Consent Order. On February 20, 2006, Bach to

Rock responded to these allegations, arguing, inter alia, that

the Consent Order's provisions do not apply to its web site.

We convened a hearing on this nmatter on February 23,
2006, but recessed so that the parties could file suppl enental
briefs on this threshold issue that Bach to Rock identified.
Havi ng received those briefs and having afforded the parties tine

to resolve this latest skirmsh (which they failed to do), we now

> W decline to follow the parties, but do follow the
Oxford English Dictionary Online when we refer to a site on the
Wrld Wde Wb, i.e., web site and not website.
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consi der whether the Consent Order applies to Bach to Rock's Wb-

based advertisenents.?

1. Legal standard

The parties are famliar with the applicable |egal
standard fromour prior decision, id. at 628, but we neverthel ess
rehearse it again briefly.

Civil contempt "vindicate[s] the District Court's

authority over a recalcitrant litigant." Hutto v. Finney, 437

US 678, 691 (1978). "[Clivil contenpt nmay be enployed to
coerce the defendant into conpliance with the court's order and
to conpensate for |osses sustained by the [defendant's]

di sobedi ence." MDonald's Corp. v. Victory Invs., 727 F.2d 82,

87 (3d Gir. 1984). Federal |aw governs a notion for civil

contenpt of a federal order. See Roe v. Qperation Rescue, 919

F.2d 857, 869 n.11 (3d Cr. 1990).
To prove that Bach to Rock should be held in civi
contenpt, Jacobs Music nust establish, by clear and convincing

evi dence, that Bach to Rock di sobeyed a court order of which it

had know edge. See Robin Wods, Inc. v. Wods, 28 F.3d 396, 399

(3d Cir. 1994). WIllfulness is not an el enent of civil contenpt,

¥ Jacobs Music al so submitted a second suppl ement al
notion for civil contenpt, to which Bach to Rock responded. The
second notion concerns print advertisenents, which we wll
address in a further hearing after limted discovery. Today we
are concerned only with the January 19, 2006 notion and its
February 7, 2006 suppl enment.
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and good faith is not a defense. See id.; see also Harley-

Davidson, Inc. v. Mrris, 19 F.3d 142, 148-49 (3d G r. 1994).

Qur task is to "discern the scope of a consent judgnent
by review of what is within the four corners of the consent, not
by reference to 'what m ght satisfy the purposes of one of the

parties to it.'" Harley-Davidson, 19 F.3d at 148 (citation

omtted). W shall not "later nodify the decree by interposing
ternms not agreed to by the parties or not included in the

| anguage of the decree." Harris v. City of Philadelphia, 137
F.3d 209, 212 (3d Gr. 1998).

For the purposes of enforcenent, a consent decree is
governed by the ordinary rules of contract interpretation,

i ncl udi ng the parol evidence rule. Harley-Davidson, 19 F.3d at

148. The parol evidence rule provides that evidence of parties’
prior negotiations and understandings is inadm ssible to prove
the terns of a consent decree, except that it may be introduced
to establish the neaning of anmbiguous ternms. 1d. "A contract is
anbi guous if, after hearing evidence presented by the parties,
the court determ nes that objective indicia exist to support the
view that the "terns of the contract are susceptible of different
meanings.'" 1d. (citation omtted). "Contemmors . . . are
sonmeti nes excused when they viol ate vague court orders.” Robin
Wods, 28 F.3d at 399. "[T]here is a |longstanding salutary rule
in contenpt cases that anbiguities and om ssions in orders

redound to the benefit of the person charged with the contenpt."”



ld. (quotations omtted); see also, Liberty Lincoln-Mrcury v.

Ford Motor Co., 134 F.3d 557, 569 (3d Cir. 1998).




[11. Analysis

The Consent Order does not directly or by inference
mention web sites or Web-based advertising. WMst of the twenty-
one prohibitions address certain types of "advertising" or
"pronoting." The prohibitions are followed by a Iiquidated
damages section, which provides:

[ S] hould the Court determ ne upon Mtion by
Jacobs Music Co. that Bach to Rock has
publ i shed, circul ated, distributed or

ot herwi se di ssem nated or caused to be
publ i shed, circul ated, distributed and/or

di ssem nated any television or radio

adverti sement, newspaper or nmagazi ne
advertisenent, pronotion, circular or other
docunent that is inconsistent wwth any of the
terms of this Order, defendant shall, in
accordance with the terns of the parties’
Settl ement Agreement, be ordered to pay

I i qui dated danmages to Plaintiffs in the
amount of ten thousand dollars ($10, 000) per
television or radio station on which or
newspaper and/or rmagazine in which the
adverti senent appears and/or version of the
pronotion, circular or other docunent that
was utilized. For purposes of conputation,
t he $10, 000 sum shall apply only to the
speci fi c newspaper, magazi ne, television or
radio station and not to the numnber of

i ndi vi dual copies or broadcasts thereof.
Actual proof of damages shall not be required
for any television or radi o adverti senent,
newspaper or nagazi ne adverti sement,
pronotion, circular or other docunment that
violates any of the ternms of this Order.

Consent Order of Apr. 2, 2001 at 3-4 (enphasis added).

Bach to Rock contends that the Consent Order is silent
about any form of Web-based advertising, and therefore does not
govern its web site. It thus contends that it cannot be held in

civil contenpt for any web site postings.



Jacobs Music does not claimthat the parties discussed
or agreed upon an understandi ng that the prohibitions extended to
the Internet, but it makes three argunents for why the Consent
Order should be construed to apply to the web site postings.
First, it contends that the twenty-one prohibitions can be read
separately fromthe |iquidated damages provi sion and do not
require violations to occur in a particular nedium Second,
Jacobs asserts that the |iquidated danages provision can be read
to apply to web site advertising. Third, Jacobs Misic clains
that Bach to Rock has already acknow edged that the Consent O der
applies to its web site.

We shal |l address each argunent in turn. Because we
find that the Consent Order does not apply to the web site
postings, we need not exam ne their content.

First, Jacobs descri bes the Consent Order as "conprised
of two principal sections: (1) the Prohibitory Provisions; and
(2) the Liquidated Danage Provisions.” Pls.' Reply 3. Jacobs
essentially asks us to consider the first section wthout
reference to the second. It points out that none of the twenty-
one prohibitions refers to any particular medi um of adverti sing

and therefore concludes that "the Consent Order was intended to

prohibit . . . [certain] advertising or pronotion through any
medium"™ 1d. at 5 (enphasis added). Because Bach to Rock can
"advertise"* or "pronote"® through its web site postings, Jacobs

4 Jacobs Music defines "advertise" as "to nmmke
(continued...)
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contends that these actions are subject to the Consent Order's
prohi bitions.

In the |iquidated danages provision, the parties
experi enced counsel, working under the aegis of Judge Hart,
agreed to a detail ed description of how |iquidated danmages woul d
be cal cul ated for each violation. They also painstakingly |isted
the forns of nedia to which such danages woul d apply. Notably,
the parties specified that publications in a "television or radio
adverti senent, newspaper or magazi ne advertisenent, pronotion,
circular or other docunent"” were subject to |iquidated danages if
t hose publications were "inconsistent with any of the terns of
this Order."” Consent Order at 3. Thus, the Iiquidated danmages
provision nmust by its terns be read together with the
prohi biti ons section.

To avoid this inconveni ent conclusion, Jacobs Misic
wants us to read the prohibitions without reference to the
i qui dat ed danages provision. In other words, Jacobs wants the

first section to informour reading of the second, but does not

*(...continued)
sonet hi ng known generally or in public, especially in order to
sell it" (citing Canbridge Advanced Learner's Dictionary) and "to
make a public announcenment of, especially to proclaimthe
qualities or advantages of (a product or business) so as to
i ncrease sales" (citing Anerican Heritage Dictionary). Pls.'
Reply 6.

® They al so define pronote as "to encourage the
popul arity, sale, devel opment or existence of something" (citing
Canbri dge Advanced Learner's Dictionary) and "to attenpt to sel
or popul arize by advertising or publicity” (citing Anerican
Heritage Dictionary). 1d.
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want the second section to informour reading of the first. W
wi Il not apply such an inconsistent -- or heads | wn, tails you
| ose -- approach to contract interpretation. The careful
drafting evidenced in the Iiquidated danmages provision inforns
our reading of the whole Consent Order. Accordingly, we find
that, to violate the terns of the Consent Order the parties
wrote, Bach to Rock's "advertising” or "pronoting" nust occur
t hrough one of the forns of nedia that the parties listed in the
I i qui dat ed danages provi sion.

Jacobs Music next argues that "the Consent Order
pl ainly inposes |iquidated danage for any website advertising
that violates its terns.” Pls.' Reply 7. Jacobs contends that a
contrary interpretation would fail to give effect to all the
Consent Order's terns, referencing the words "docunent”™ and
"pronotion” used in the |iquidated danages provision. According
to Jacobs Music, "'[d]ocunent' has been generally defined to
include 'a piece of work created wth an application, as by a
word processor,' and 'a conputer file that is not an executabl e

file and contains data for use by applications.'" 1d. at 8.°

® The Anerican Heritage Dictionary, from which Jacobs
draws its definition for docunment, defines the term when used as
a noun, as:

la. Awitten or printed paper that bears the original,
official, or legal formof sonmething and can be used to
furni sh decisive evidence or information. b. Sonething,
such as a recording or a photograph, that can be used
to furnish evidence or information. ¢c. A witing that
contains information. d. Conputer Science A piece of
work created with an application, as by a word
(continued...)
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Jacobs al so asserts that posting the information on the web site
constitutes a "pronotion" -- "a nessage issued in [sic] behalf of
some product” or "publicizing an event." [d. (citing Wbster's

Online Dictionary).

The Internet was alive and very well indeed when the
parties negotiated the Consent Order in 2001. Yet Jacobs Misic
now wants us to read this "uni que and wholly new nedi um of

wor | dwi de human communi cation,” ACLU v. Reno, 929 F. Supp. 824,

844 (E.D. Pa. 1996), aff'd, 521 U.S. 844, 850, 117 S. . 2329,
2334 (1997), into the generic word docunent. W shall not so
radi cally expand the Consent Order in this fashion, if only based
on the word's ordinary nmeani ng described in note 6. |f Jacobs
wanted the Order to regulate advertising in this inportant nmedi um
-- and it had becone nost inportant well before April of 2001 --

it should have negotiated and agreed with Bach to Rock to include

°(C...continued)

processor. e. Conputer Science A conputer file that is
not an executable file and contains data for use by
applications. 2. Sonething, especially a nmateri al
substance such as a coin bearing a revealing synbol or
mar k, that serves as proof or evidence.

Pls." Reply Ex. C, Printout of http://ww.bartl eby.com 61/ 64/
D0316400. ht n .

Because Jacobs cites only the definitions that are
preceded by the term " Conputer Science,” there is sone question
as to whether it can fairly be said that "docunent” is "generally
defined"” in such a manner. To the contrary, the Oxford English
Dictionary limts its non-obsol ete noun definition to "Something
witten, inscribed, etc. . . . as a manuscript, title-deed,

t ombst one, coin, picture, etc." |V Oxford English Dictionary 916
(2d ed. 1989).

Thus, the ordinary nmeaning of docunent cannot fairly be

deemed to include the 1's and 0's of cyberspace.
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“Internet” or "Wirld Wde Wb" to appear on the face of the
Order, along with all the other specified nedia they agreed upon.
Havi ng | ooked to the four corners of the Consent Order, and
finding no nmention of Web-based advertising, we shall not now
"nodi fy the decree by interposing terns not agreed to by the
parties." Harris, 137 F.3d at 212.

We find further support for our decision in the
parties' express agreenment that "the $10,000 sum shall apply only
to the specific newspaper, nmgazine, television or radio station
and not to the nunber of individual copies or broadcasts
thereof.” Consent Order at 4. This provision | eaves no doubt
that the parties considered the inplications of nultiple copies
and broadcasts of offending advertisenents, and they agreed upon
how t hey woul d be penalized. In light of this obvious
consi deration, we cannot construe the Consent Order to cover all
medi a, including the Internet. |Indeed, resolution of how
vi ol ati ons for Wb-based advertisenents would be treated -- e.q.,
woul d penal ties be assessed by the nunber of hits to the web
site? the nunbers of clicks on the advertisenment itself? the
nunber of days an adverti senent was posted on the web site? --
woul d require detailed rewiting of the Consent Order, which the
jurisprudence disables us from doi ng.

Jacobs Music offers as an alternative theory the

doctrine of ejusdem generis to inport "other docunent” and

"pronotion” into the |Iiquidated danmages provision. Jacobs

contends that the simlarity between the nature and the purpose
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of advertising on the World Wde Wb and in the specified
categories (i.e., television, newspapers, nmagazi nes, and radi o)
nmeans that the general terns enconpass web site adverti sing.

We disagree. As we have explained, the Internet is a
uni que and whol Iy new nmedi um of conmuni cati on, one that was
thriving by 2001. Nothing prevented the parties fromagreeing to
include the Internet in their Consent Order. They chose not to.
As we have made clear, we will not radically expand the scope of
t hat docunent by adding the Internet to the list of the parties’

agreed-upon fornms of nmedia. See Harris, 137 F.3d at 212.

Mor eover, even if we found sone anbiguity as to whet her
"docunent” shoul d i ncl ude Wb postings, we would have to resolve

that anmbiguity in favor of Bach to Rock. See Robin Wods, 28

F.3d at 399 ("[T]here is a longstanding salutary rule in contenpt
cases that anbiguities and om ssions in orders redound to the
benefit of the person charged with the contenpt."”) (quotations
omtted).

Finally, Jacobs Miusic clains that Bach to Rock tacitly
recogni zed that the Consent Order applies to its web site. It
bases this claimon a conmuni cation on February 15, 2005 from Al
Ri nal di, Jacobs Misic's Chief Executive Oficer, to Enrico
Aqui no, Bach to Rock's Chief Executive Oficer, and Aquino's
al | eged response thereto. Rinaldi had conpl ai ned about two
"violations" on Bach to Rock's web site: (1) use of "the term
"liquidation' sale" and (2) "pronoting sale prices of 30%to 67%

of f manufacturer's published prices, and such prices are not
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acceptable authoritative prices.”" Pls.'" Reply Ex. G Because
Aquino all egedly did not challenge the Consent Order's
applicability to the web site, Jacobs Misic clains that he
conceded the point and, presumably, estopped his firm The only
evidence plaintiffs offer on this point is a February 23, 2005 e-
mai | from Kat hryn Creaner, who we assunme works for Rinaldi, when
she descri bed a nessage forwarded to her from Jacobs Misic's
general mail box:

[Ric Aquino, Sr.] said that he had received

the letter today (Feb. 23) because they have

noved and it was forwarded from ol d address.

He said they have changed their website, just

so you know. Wanted to |et you know he got

the letter, and had changed the website, and

al so said thanks for your advice.
ld. Ex. H

This e-mail is (double) hearsay, unsupported by an
affidavit or transcript. Also, even if Aquino changed the web
site's content, the e-mail does not represent that he
affirmatively stated that the Consent Order governed his
conpany's web site content. @G ven these obvious deficiencies, we
cannot consider this e-mail as evidence that Bach to Rock

definitively accepted Jacobs's expansive readi ng of the Consent

O der.

| V. Concl usion

We hold that the April 2, 2001 Consent Order, which
makes no nmention of the Internet despite carefully listing other

fornms of nedia, does not apply to Bach to Rock's web site
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advertisenents. This decision does not |eave Jacobs Misic

W t hout a renedy, because we do not absol ve Bach to Rock from any
obligations it has to Jacobs Misic under the Lanham Act. To the
extent that any of Bach to Rock's postings on the Wrld Wde Wb
vi ol ate the Lanham Act, they could be the subject of a separate
action. Today we find only that the web site postings are not
subject to the April 2, 2001 Consent Order that the parties
agreed to.

Plaintiffs' notion is DEN ED

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AL C. RINALDI, INC., et al. ) ClVIL ACTI ON

BACH TO ROCK MJSI C SCHOOL,
INC., et al. : NO. 00-5477

ORDER
AND NOW this 27th day of March, 2006, upon

consideration of plaintiffs' notion for civil contenpt (docket



entry # 53), their supplenent to that notion (docket entry # 54),
and defendants' response thereto, and in accordance with the
acconpanyi ng nmenorandum it is hereby ORDERED that plaintiffs’
notion is DENI ED.

BY THE COURT:

Stewart Dal zel |, J.
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