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Before the Court is defendant’s notion for sunmmary
judgnent. For the reasons that follow, defendant’s notion wll
be granted as to all federal clains and as to defendant’s
counterclains. As to plaintiff’s state-law clains, the Court
will decline to exercise jurisdiction.
l. BACKGROUND

For the purposes of this notion, the facts cited bel ow
are either undisputed or viewed in the light nost favorable to
plaintiff. Plaintiff Mchael Gannon (“plaintiff”) was enpl oyed
at-will as a crimnal investigator by defendant National Railroad
Passenger Corporation (“defendant” or “Anmtrak”), O fice of
| nspector Ceneral, from August 1989 until August 31, 2001.
Plaintiff worked at Philadelphia s 30th Street Station. He was
responsi bl e for investigating financial irregularities and
m sconduct of Antrak enpl oyees.

VWiile plaintiff was enployed full-tinme by Antrak, he



was also a Reservist in the United States Air Force. On My 1,
1999 plaintiff was called to active duty to serve in Kosovo
during the conflict in the Bal kans.

Under Amtrak policy, an enployee called to active
mlitary duty is placed on | eave-of -absence w thout pay until the
enpl oyee returns (not to exceed four years). (Def.’s Mt. Summ
J., Exh. 3, Amrak’ s Leave of Absence Policy.) The enployee is
required to submt a witten request for |leave to his or her
supervisor. Plaintiff alleges that although he did not submt a
witten request for an unpaid | eave-of-absence, he did call his
i mredi at e supervi sor Joseph O Rourke (“O Rourke”) to notify him
of his activation for mlitary service. O Rourke, however, did
not tinmely submt a “Personal Action Request” or “2000” to
activate the change in status and pay.

In late Septenber or early October 1999 plaintiff
| earned fromhis wfe, who was receiving plaintiff’s pay stubs
fromAmrak, that Anmtrak continued to nake direct deposits into
hi s bank account. (Pl.’s Dep., 13:14-15:5.) Plaintiff did not
act torectify the situation. Accordingly, plaintiff continued
to receive his Antrak pay while he was away on mlitary | eave,
fromMy 1, 1999 until Decenber 17, 1999. Plaintiff received
over $34,000 from Antrak during this period.

On Decenber 22, 1999, after plaintiff returned from

active mlitary service, O Rourke gave hima “Letter of



I nstruction,” which indicated that defendant overpaid plaintiff
during his tour-of-duty. (Conmpl., Exh. D, Letter of
Instruction.) The “Letter of Instruction” directed plaintiff to
contact defendant’s finance manager, Thomas Basara (“Basara”) to
arrange for reinbursenent.

As directed, plaintiff did contact Basara and schedul ed
a neeting for md or |ate January 2000. However, despite
numer ous conversations over the next twenty nonths, the parties
were unabl e to agree upon a repaynent schedule. (Pl.’s Dep.
43: 17-44:19.) According to plaintiff, the dispute centered on
whet her he woul d have to repay the entire gross pay (including
enpl oynent taxes withheld and submtted to the IRS), which Amrak
i nsi sted upon, or whether he would have to repay the net wages
that were actually received, which plaintiff denmanded. (Pl.’s
Resp. 5.) Plaintiff contends that he made a good-faith attenpt
to reach an agreenent, but Anmtrak repeatedly refused to assi st
plaintiff in recovering overpaid taxes fromthe IRS should
plaintiff conply wwth Amrak’s demand. (1d.)

I n August 2000 defendant unilaterally began to w thhold
wages fromplaintiff to recover the funds that it had
i nadvertently paid during plaintiff’s tour-of-duty. Defendant
subsequent|ly ceased the automatic w thhol di ngs upon plaintiff’s
prot est s.

At this point, plaintiff retained counsel. Counsel



sent a letter dated Novenber 22, 2000 to Antrak alleging that
defendant’ s conduct violated the discrimnation provisions of the
Uni formed Services Enploynent and Reenpl oynent R ghts Act
(“USERRA”). Approximately one week | ater, on or about Novenber
29, 2000, Antrak entered into an agreenment with the Inspector
CGeneral of the National Archives & Records Adm nistration
(“NARA”) to conduct an investigation of plaintiff in connection
wi th the wage-paynent issues, both with respect to the recent
call to active duty as well as past mlitary | eaves where Antrak
suspected that he was al so “doubl e-di pping.”

After an extensive investigation, NARA issued an
interimreport, which concluded that “while out on mlitary
| eave, both active duty and annual tours, M. Gannon collected
and retained his AMIRAK salary and reserve mlitary pay, in
vi ol ati on of AMIRAK | eave procedures.” (Def.’s Mot. Summ J.,
Exh. 7, InterimReport of Investigation.) The report discussed
financial irregularities wth respect to the current wage
di spute, as well as simlar msconduct during prior mlitary
| eaves. (ld.) The results of the investigation were not
di sclosed to plaintiff at the tine. On August 31, 2001 Antrak
termnated plaintiff’s enpl oynment.

On August 24, 2003 plaintiff filed a six-count
conplaint alleging (1) wongful termnation, (2) w ongful

termnation and retaliation under USERRA, (3) violation of the



Age Discrimnation Enploynent Act (“ADEA’), (4) violation of the
Federal Enployer’s Liability Act (“FELA"), (5) negligent
infliction of enotional distress, and (6) intentional infliction
of enotional distress.! On Cctober 15, 2003 defendant filed
counterclains, alleging conversion and unjust enrichnent, seeking
rei nbursenent for the nonies inadvertently paid.

Now before the Court is defendant’s notion for summary
judgnent on counts Il through VI, as well as on defendant’s
counterclainms for conversion and unjust enrichnment. For the
foll ow ng reasons, defendant’s notion for summary judgnent wll
be granted as to all federal clains and as to defendant’s
count ercl ai ns.

I'1. DI SCUSSI ON

A Legal Standard

A court may grant summary judgnent when “the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). A fact is “material” if its existence or non-existence
woul d affect the outcone of the suit under governing | aw

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). An

! Count |, wongful termnation, was subsequently
di sm ssed (doc. no. 11).



issue of fact is “genuine” when there is sufficient evidence from
whi ch a reasonable jury could find in favor of the non-noving
party regarding the existence of that fact. 1d. at 248-49. In
determ ni ng whet her any genuine issues of material fact exist,

all inferences nust be drawn, and all doubts nust be resolved, in

favor of the non-noving party. Coregis Ins. Co. v. Baratta &

Fenerty, Ltd., 264 F.3d 302, 305-06 (3d Gr. 2001).

B. USERRA (Count 11)

Plaintiff asserts two clains under USERRA: w ongf ul
termnation under 38 U S.C. 8§ 4311(a) and retaliation under 38
U.S.C. § 4311(b).

1. Wongful termnation

Under 8§ 4311(a) of the USERRA, “[a] person who is a
menber of . . . a uniformed service shall not be denied initial
enpl oynent, reenploynent, retention in enploynent, pronotion, or
any benefit of enploynent by an enployer on the basis of that
menbership . . . .7 38 US.C. § 4311(a). An enployer is in
violation of 8 4311(a) “if the person’s nenbership . . . in the
uni formed services is a notivating factor in the enployer’s
action, unless the enployer can prove that the action wuld have
been taken in the absence of such nenbership . . . .” 1d. at
4311(c)(1).

The statute thus established the burden-shifting

framewor k under which USERRA clains are to be evaluated. The



plaintiff bears the initial burden of com ng forward with
adm ssi bl e evidence fromwhich a factfinder could reasonably
conclude that mlitary status was a “notivating factor” in the

enpl oyer’ s chal |l enged adverse enpl oynent decision. See Gordon v.

Wawa, Inc., 388 F.3d 78, 84 (3d Cir. 2004) (citing 8 4311(c)(1));

Satterfield v. Borough of Schuykill Haven, 12 F. Supp. 2d 423,

439 (E.D. Pa. 1998). If the enployee has nmet this burden, “the
burden then shifts to the enployer to prove the affirmative
defense that legitimte reasons, standing al one, would have
i nduced the enployer to take the sanme adverse action.” Coffnan

v. Chugach Support Serv., Inc., 411 F.3d 1231, 1238 (11th G

2005) (citing 8§ 4311(c)(1)); see also Maxfield v. Cintas Corp.

No. 2, 427 F.3d 544, 551 (8th Cr. 2005); Leisek v. Brightwood

Corp., 278 F.3d 895, 899 (9th CGr. 2002); Hll v. Mchelin N

Am, Inc., 252 F. 3d 307, 311 (4th Cr. 2001); Sheehan v. Dep’'t of

Navy, 240 F.3d 1009, 1013 (Fed. GCr. 2001); Satterfield, 12 F

Supp. 2d at 439.

In the instant case, plaintiff alleges that the
decision to termnate his enploynent was notivated by mlitary
bias. Plaintiff points to a statenent allegedly nade by his
i mredi at e supervi sor O Rourke as he was giving plaintiff the
“Letter of Instruction” on Decenber 22, 1999, which occurred a
year and a half prior to plaintiff’s termnation. Plaintiff

all eges that O Rourke told himthat Antrak, and not the Air



Force, was his primary enployer. (Pl.’s Resp. 8. ) Qher than
this stray remark by a non-deci sionmaker, plaintiff has produced
no evidence of any mlitary bias on behal f of defendant.?

The Court finds that, even drawing all inferences and
resolving all doubts in favor of plaintiff, plaintiff has failed
as a matter of law to nake out a prima facie case of w ongful
term nation under USERRA. As the Third G rcuit has held,
“ISJtray remarks by non-decision nmakers . . . are inadequate to
support an inference of discrimnation by the enployer.” Gonez

v. Allegheny Health Serv., Inc., 71 F.3d 1079, 1085 (3d G r

1995); see also Ezold v. WIf, Block, Schorr & Solis-Cohen, 983

F.2d 509, 545 (3d Cr. 1992) (“Stray renmarks by non-deci sion-
makers or by decision-makers unrelated to the decision process
are rarely given great weight, particularly if they were nade
tenporally renote fromthe date of decision.”). On this record,
the I one stray remark by a non-deci si onmaker made a year and a
half prior to plaintiff’s termnation, even if true, is

insufficient to defeat the novant’s request for summary judgnent.

2 At oral argument, plaintiff also contended that the
“Letter of Instruction” reflected an anti-mlitary bias because
it put himon notice of poor work performance, only three or four
days after returning fromactive duty. |If factually true, the
timng of the notification of poor work performnce nay be
evidence of anti-mlitary bias. However, the Court has revi ened
the “Letter of Instruction” and it makes no nention of poor work
performance. (Conpl., Exh. D, Letter of Instruction.) Rather,
the “Letter of Instruction” infornms plaintiff about the
i nproperly paid wages and the appropriate course to initiate
rei mbur senent .



Even if plaintiff established a prima facie case of
wrongful term nation under USERRA, Antrak is entitled to sunmary
j udgnent because the evidence shows that Antrak woul d have nmade
the sane decision to termnate plaintiff regardless of his
mlitary status. Plaintiff admts that as of Septenber or
Cct ober 1999, he knew that he was receiving Antrak wages to which
he was not entitled and that he would have to return the noney.
(Pl.”s Dep., 13:23-15:1.) Defendant provided plaintiff with the
opportunity to nmake repaynent. Plaintiff understood that his
failure to conply could “adversely inpact[]” his enpl oynent.
(Def.”s Mot. Summ J., Exh. 5, Letter fromplaintiff.) Over the
next twenty nonths or so, from Decenber 1999 until his
term nation in August 2001, plaintiff and defendant could not
agree on procedures or anount for repaynent. (Pl.’s Dep., 43:17-
45:20.) The noni es due were not repaid.

The investigation conducted by NARA reveal ed that not
only had plaintiff wongly retained the Antrak salary fromthe
recent tour-of-duty, but he also failed to remt excess wages he
received during periods of mlitary service in prior years.
(Def.”s Mot. Summ J., Exh. 7, Interim Report of Investigation.)
The NARA investigation also revealed that there were
i nconsi stencies between plaintiff’'s mlitary orders and the dates
on which he had represented to Antrak that he was serving

mlitary duty. (ld.) These facts are not contested by



plaintiff.

Based on the foregoing, |Inspector Ceneral Fred
Wei derhol d (“Wei derhold”), the decisionmaker in this case,
termnated plaintiff. According to Widerhold, the decision to
termnate plaintiff was based “on the fact that M. Gannon, after
admtting that he was required to repay the wages to Antrak,
failed for over 20 nonths to repay the wages or agree to a
repaynment plan.” (Def.’s Mot. Summ J., Exh. 1, Affidavit of
Antrak | nspector General Fred Weiderhold, T 14.) Widerhold
stated that this “is an unacceptable state of affairs for a
special agent in the Inspector General’s Ofice, whose primary
responsibilities included investigating other Amrak enpl oyees
for simlar conduct and securing repaynent of Antrak’s funds.”
(ld. at 7 16.)

In Iight of these circunstances, even draw ng al
i nferences and resolving all doubts in favor of plaintiff, the
Court finds that there is no genuine issue of material fact with
respect to the non-discrimnatory reason asserted by Antrak for
plaintiff’s term nation. Because under these facts defendant can
prove that the action would have been taken regardl ess of
plaintiff’s mlitary status, defendant is entitled to judgnent as
a matter of law. Thus, summary judgnent in favor of defendant as
to plaintiff’'s claimfor wongful term nation under § 4311(a) is

appropri ate.

10



i nvestigation by an outside agency, NARA,

2. Ret al i ati on

Plaintiff alleges that Antrak initiated an

inretaliation for

maki ng al | egations of discrimnation. Under 8 4311(b) of USERRA,

38 U.S. C

Id. at 8§ 4311(c)(2).

[a]n enpl oyer may  not discrimnate in
enpl oynment or take adverse enploynment action
agai nst any person because such person (1) has
taken an action to enforce a protection
afforded any person under [the USERRA], (2)
has testified or otherwi se made a statenent in
or in connection with any proceeding under
[the USERRA], (3) has assisted or otherw se
participated in an investigation under [the
USERRA], or (4) has exercised a right provided
for in [the USERRA].

8§ 4311(b). An enployer is in violation of 8§ 4311(b),

if the person’s (A) action to enforce a
protection afforded any person under [the
USERRA] , (B) testinobny or making of a
statenent in or in connection wth any
proceedi ng under [the USERRA], (C) assistance
or other participation in an investigation
under [the USERRA], or (D) exercise of a right
provided for in [the USERRA], is a notivating
factor in the enployer’s action, unless the
enpl oyer can prove that the action would have
been taken in the absence of such a person’s
enforcenent action, testinony, statenent,
assi stance, participation, or exercise of a
right.

The sane burden-shifting scheme under

di scrimnation clains brought under 8§ 4311(a) applies to 8

4311(b) retaliation clains. See Gagnon v. Sprint Corp.,

839, 853-54 (8th Gr. 2002).

evi dence that the independent

To satisfy his initial burden, plaintiff offers

11

284 F. 3d

i nvestigation of plaintiff’s



conduct® was notivated, at least in part, by plaintiff’'s
assertions through counsel that Amtrak’ s conduct viol ated USERRA.
On Novenber 22, 2000 plaintiff’s prior counsel, Thomas J.
Stevens, notified Antrak that he was retained by plaintiff and
that plaintiff alleged discrimnation under USERRA. Thereafter,
Amtrak and NARA entered into an “Interagency Agreenent” for the
investigation of plaintiff. The effective date of the
“Interagency Agreenment” is Novenber 29, 2000, only one week after
plaintiff’s counsel raised the legal clainms in the letter to

def endant .

Antrak responds that while the effective date of the
“Interagency Agreenment” was Novenber 29, 2000, Weiderhold first
requested that NARA conduct the investigation several weeks
before they reached the formal agreenent (and thus prior to
receipt of the letter fromplaintiff’s counsel). (Def.’s Mdt.
Summ J., Exh. 1, Affidavit of Antrak |Inspector Ceneral Fred
Wi derhol d, § 4.)

Under the circunstances, given the tenporal proximty
of the protected activity and the adverse enpl oynent action, the
Court concl udes that, under the summary judgnent standard,
plaintiff has satisfied his initial burden of show ng that the

NARA i nvestigation was notivated, at least in part, by

3 For the purposes of this notion, the Court will assune

that the initiation of an investigation by an outside agency that
led to plaintiff’s termnation is an adverse enpl oynent action.

12



plaintiff's threat of legal action. See, e.qg., Jensen v. Potter,

435 F. 3d 444, 450 (3d G r. 2006) (holding that tenporal proximty
between the protected activity and the all eged discrimnation, by
itself, may raise the requisite inference of discrimnation when
it is “unusual ly suggestive of retaliatory notive”) (quoting

Krouse v. Anerican Sterilizer Co., 126 F.3d 494, 503-04 (3d Gr

1997)) .4

The burden thus shifts to Antrak to show that its
decision to initiate a NARA investigation woul d have been taken
regardl ess of plaintiff’'s threats of |legal action. As described
above, it is undisputed that despite continuous attenpts to
resol ve the wage- paynent issue, plaintiff retained nonies that
were inproperly paid. Thus, Antrak decided to initiate an

investigation into plaintiff’'s activities. According to Antrak,

4 Plaintiff also raises the case of Mtt Hutchinson
(“Hutchinson”), a non-mlitary former enployee of Antrak’s O fice
of Inspector Ceneral, whom he believes was simlarly situated but
was treated differently. (Pl.’s Resp. 8.) Hutchinson was
term nated approximately ten years ago for taking a sick day and
providing a fal se doctor’s note when he was actually on vacati on.
Antrak fired Hutchinson, but Antrak did not initiate an outside
investigation into his w ongdoi ng.

Antrak responds that the conparison is not probative.
(Def.”s Mot. Summ J. 19-21.) The Court agrees. Hutchinson's
circunstances are far less serious and nmuch | ess conpl ex than the
instant circunstances. (Def.’s Mdt. Summ J., Exh. 1, Affidavit
of Amrak Inspector General Fred Widerhold, at Y 9-10.) There
was sinply no need to refer the matter to an outside agency.
Addi tionally, according to Weiderhold, “the concept of referring
i nvestigations to outside agencies was not a common practice” at
the tinme of the Hutchinson incident. (ld. at | 8.)

13



because an internal investigation would have required plaintiff’s
supervi sors and co-workers at Antrak’s O fice of |nspector
CGeneral to investigate plaintiff’s case, Widerhold decided to
request an independent investigation by an outside agency to
determne the facts. (Def.’s Mdt. Summ J., Exh. 1, Affidavit of
Antrak | nspector General Fred Weiderhold, T 3.) According to
Wei derhol d, the use of the outside agency woul d avoid the
appearance of a conflict of interest, either in favor of or
against plaintiff. (lLd.) Plaintiff does not dispute the
potential conflict of interest. 1In fact, plaintiff agreed that
the O fice of the Inspector General may have faced criticismif
it had conducted the investigation of one of its own enpl oyees.
(Pl."s Dep., 93:11-94:11.)5

In Iight of these circunstances, even draw ng al
i nferences and resolving all doubts in favor of plaintiff, the
Court finds that there is no genuine issue of material fact with
respect to the non-discrimnatory reason asserted by Antrak for
t he NARA investigation. Because under these facts defendant can
prove that the action would have been taken regardl ess of

plaintiff’s mlitary status, defendant is entitled to judgnent as

> Al though plaintiff claimed that the referral was a

“crimnal investigation,” the undisputed facts, including the
| nt eragency Agreenent between Antrak and NARA, show that the
i nvestigation was conducted by the inspector general of NARA, who
had prior experience in conducting Antrak investigations, and was
not for the purpose of conducting a “crimnal investigation.”

14



a matter of law. Thus, summary judgnent in favor of defendant as
to plaintiff’s claimfor retaliation under 8§ 4311(b) is
war r ant ed. ©

C. ADEA (Count 111)

Antrak argues that even assum ng plaintiff can nmake out
a prima facie case of age discrimnation under the ADEA, 29
U S. C 88 621-634, Antrak is entitled to summary judgnent because
there is insufficient evidence fromwhich a jury could reasonably
conclude that Amrak’s stated reason for its decision to

termnate plaintiff was pretextual.’ The Court agrees.

6 Plaintiff added at oral argument that defendant’s |eave
policy is in violation of USERRA because the |eave policy
requi res advance witten notice of service and the statute
permts oral or witten notice, 38 U S.C. § 4312(a)(1). The
Court finds that the defendant’s policy, even if it is contrary
to the statute, is not relevant to the discrimnation clains
before the Court.

Plaintiff also contended that the several -day delay in
reenploying plaintiff was in violation of § 4313(a), which
requires the enployer to “pronptly reenploy[]” the enpl oyee. The
Court finds that the several -day delay to process the
reemepl oynent is reasonabl e and does not violate the statute.

The Court adds that plaintiff has not alleged either of these
clainms in his conplaint.

! Under McDonnell Douglas Corp. v. Green, 411 U S. 792
(1973), the plaintiff nust first “produce evidence that is
sufficient to convince a reasonable factfinder to find all of the
elenments of a prima facie case.” Keller v. Oix Credit Alliance,
Inc., 130 F.3d 1101, 1108 (3d Cr. 1997) (quoting St. Mary's
Honor Ctr. v. Hicks, 509 U S. 502, 506 (1993)). |If the plaintiff
establishes a prima facie case, “the burden of production (but
not the burden of persuasion) shifts to the defendant, who nust
then of fer evidence that is sufficient, if believed, to support a
finding that it had a legitimte, nondiscrimnatory reason for
the discharge.” 1d. (citing St. Mary’s, 509 U.S. at 506-07).

15



As described above, Antrak asserts that its non-
discrimnatory reason for termnating plaintiff was that
plaintiff, while admtting that he was required to repay the
wages to Antrak, failed to do so for over 20 nonths. (Def.’s
Mot. Summ J., Exh. 1, Affidavit of Anmtrak |nspector General Fred
Wei derhold, f 14.) Additionally, an investigation reveal ed that
plaintiff had inproperly retained Antrak pay during prior
mlitary engagenents and that there were inconsistencies between
plaintiff’s mlitary record and his request for mlitary | eave.

To survive a notion for summary judgnent, plaintiff
must either discredit the enployer’s proffered reasons for the
term nation or show that discrimnation was nore |likely than not
a notivating or determ native cause of the term nation. Fuentes,
32 F.3d at 764. The Fuentes court continued:

To discredit the enployer’s proffered reason,

however, the plaintiff cannot sinply show that

t he enpl oyer’ s deci si on was wrong or m st aken,

since the factual dispute at issue is whether

di scrimnatory aninus notivated the enpl oyer,

not whether the enployer is wse, shrewd,

prudent, or conpetent. Rather, the non-noving

plaintiff nust denonstrate such weaknesses,

i mpl ausibilities, Il nconsi stenci es,

i ncoher enci es, or contradictions in the
enployer's proffered legitimte reasons for

The plaintiff may then “survive summary judgnment . . . by

subm tting evidence fromwhich a factfinder could reasonably
either (1) disbelieve the enployer's articul ated reasons; or (2)
believe that an invidious discrimnatory reason was nore |ikely
than not a notivating or determ native cause of the enployer’s
actions.” 1d. (citing Fuentes v. Perskie, 32 F.3d 759, 764 (3d
Cr. 1994)).

16



its action that a reasonable factfinder could

rationally find them “unworthy of credence,”

and hence infer “that the enployer did not act

for [the assert ed] non-di scri m natory

reasons.”

Id. at 765 (internal citations omtted).

Plaintiff offers two pieces of evidence to show that
Antrak termnated plaintiff because of his age and to discredit
Antrak’s asserted non-discrimnatory reason. First, plaintiff
offers a comment all egedly made by his i mmedi at e supervi sor
O Rourke that “there are younger people in this office with new
and fresher ideas. Can you keep up with then?” (ld. at 66:6-9.)
Second, plaintiff offers a comment allegedly nmade by Collin
Carriere, deputy |legal counsel for Amrak, who allegedly said to
plaintiff, “[I]t’s a fast-paced office, can you keep up with it?”
(Ld. at 66:4-5.) The comments occurred when plaintiff was sixty
years old, at |east eight nonths prior to his August 31, 2001
termnation. (ld. at 66:10.) Plaintiff testified that “[]]ust
t hose comments” give rise to his age discrimnation action. (ld.
at 67:20-24.)

Even assum ng that these coments were nmade to
plaintiff, the comrents al one cannot support a finding of age
discrimnation. The coments were nmade by non-deci si onmakers and
were renote in tinme fromthe adverse enpl oynent decision. Thus,

t hey do not denonstrate “weaknesses, inplausibilities,

i nconsi stenci es, incoherencies, or contradictions” in Antrak’s

17



proffered reason for the termnation such that the proffered
reason is “unworthy of credence.” See Gonez, 71 F.3d at 1085
(hol ding that stray remarks by non-deci sion makers do not support
an inference of discrimnation); Ezold, 983 F.3d at 545 (sane).
Accordingly, Amtrak’s notion for sunmary judgnent on count 111,
age discrimnation, wll be granted.

D. FELA (Count 1V)

Plaintiff alleges that defendant has violated its duty
under FELA, 48 U.S.C. 88 51-60, by subjecting plaintiff to work
conditions, i.e., initiation of the NARA investigati on and
term nation, which caused enotional distress. (Conpl. 1Y 57-59.)
Plaintiff clains that as a result of the distress, he has
devel oped high bl ood pressure. (ld. at 60.)

Plaintiff’s claimfor the negligent and intentional
infliction of enotional distress under FELA fails as a matter of
law. Under FELA, “[e]very common carrier by railroad . . . shal
be liable in damages to any person suffering injury while he is
enpl oyed by such carrier . . . for such injury . . . resulting in
whole or in part fromthe negligence of any of the officers,
agents, or enployees of such carrier.” 48 U S.C 8 51. 1In

Consol. Rail Corp. v. Gottshall, 512 U. S. 532, 555 (1994), the

Suprene Court decided that, while the “central focus” of FELA is
on the physical perils of railroading, an enotional injury

constitutes a cognizable “injury” under FELA, but only in the

18



limted circunstances when the enotional injury “would be
conpensabl e under the zone of danger test.” “Under this test, a
wor ker within the zone of danger of physical inpact will be able
to recover for enotional injury caused by fear of physical injury
hi nrsel f, whereas a worker outside the zone wll not.” [d. at

556.

In the instant case, plaintiff alleges that the
initiation of the NARA investigation and plaintiff’s term nation
caused enotional distress. This sinply is not a cogni zabl e cause
of action under FELA as interpreted by the Suprenme Court in

Consolidated Rail because plaintiff was not in the zone of

danger. Accordingly, defendant’s notion for sunmary judgnent as
to plaintiff's clains for negligent and intentional infliction of
enotional distress under FELA will be granted.

E. Plaintiff's State-Law d ai ns

In Counts V and VI of the conplaint, plaintiff alleges
that the enotional distress caused by defendant’s conduct led to
hi s high bl ood pressure, and thus, defendant is liable for state-
| aw negligent and intentional infliction of enotional distress.
(Conpl. 19 61-64.)

Because judgnment is entered against plaintiff on al
federal clainms, this Court declines to exercise suppl enental
jurisdiction over plaintiff’s state-law clains for intentional

and negligent infliction of enotional distress. See 28 U S.C 8§
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1367(c)(3); Carnegie-Mellon Univ. v. Cohill, 484 U S. 343, 350

(1988); Markowitz v. Northeast Land Co., 906 F.2d 100, 106 (3d

Cir. 1990) (“[T]he rule with [the Third Crcuit] is that once al
claims with an i ndependent basis of federal jurisdiction have
been di sm ssed the case no | onger belongs in federal court.”).

F. Def endant’s Countercl ai ns

Def endant al | eges conversion and unjust enrichment as
countercl ains, seeking recovery of the funds allegedly inproperly
paid by defendant.® Defendant has noved for summary judgnent on
its counterclainms. The Court finds that there is no genui ne
issue of material fact that plaintiff has retained the benefit of
the nmonies to which he is not entitled to the detrinent of
Amtrak. Plaintiff rmust reinburse defendant the gross anount
i nproperly paid by defendant.?®
I 11. CONCLUSI ON

Def endants’ notion for summary judgnent is granted as
to all federal clains and as to defendant’s countercl ai ns.

Havi ng granted summary judgnent as to all federal clains, the

Court wll decline to exercise jurisdiction over plaintiff’s

8 Anmtrak has not requested rei nbursenent of any all eged
earlier paynents that nmay have been inproperly retained by
plaintiff, and thus, these earlier overpaynents are not at issue
in the matter before the Court.

9 Def endant must, of course, cooperate with plaintiff in
recovering any nonies wthheld on behalf of the taxing
authorities.
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state-law clains and will dism ss them w thout prejudice. An

appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL J. GANNON, : CIVIL ACTI ON
Plaintiff, : NO. 03- 4501
V. :

NATI ONAL RAI LROAD PASSENGER
CORPORATI ON, t/a AMIRAK,

Def endant .
ORDER
AND NOW this 21st day of March, 2006, it is hereby
ORDERED t hat defendant’s notion for summary judgnent (doc. no.
29) is GRANTED as to all federal clainms and as to defendant’s
count ercl ai ns.
| T 1S FURTHER ORDERED that plaintiff’'s state-law cl ains

are DI SM SSED W THOUT PREJUDI CE.
AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL J. GANNON, ) ClVIL ACTI ON

Plaintiff, : NO. 03-4501

NATI ONAL RAI LROAD PASSENGER

CORPORATI ON, t/a AMIRAK,

Def endant .

JUDGMENT

AND NOW this 21st day of March, 2006, it is hereby
ORDERED t hat pursuant to the Court’s order of March 21, 2006
judgment is entered in favor of defendant and against plaintiff

as to all federal clains and as to defendant’s countercl ai ns.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



