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In 1999, the parties entered into a Securities Purchase
Agreenent (“SPA’), under which the plaintiff agreed to make
certain investnents, under certain conditions, in H ghcast
Network, Inc. (“H ghcast”), a conpany founded and controll ed by
the defendant. The plaintiff filed suit seeking a declaratory
judgment that it owes no further duties to the defendant or
H ghcast under the SPA. The defendant has noved to dism ss the
case for inproper venue, or to transfer the case to the District
of Maryland. Having exam ned the events and om ssions giving
rise to the claim and having weighed all of the private and

public factors for transfer set out in Jumara v. State Farm

| nsurance Conpany, 55 F.3d 873 (3d Gr. 1995), the Court wll

deny the notion as to both dism ssal and transfer.



Backgr ound

The plaintiff is a Delaware corporation with its
princi pal place of business in Bala Cynwd, Pennsylvania. The
defendant is a citizen and resident of Maryland. Hi ghcast is a
Maryl and corporation with its principal place of business in
Mar yl and.

The parties’ dispute concerns their obligations under
the SPA. The parties negotiated the terns of the SPAin a series
of neetings, including two in the Eastern D strict of
Pennsyl vani a, several in the Washington, DC netropolitan area,
and one in Las Vegas. The parties executed the SPA fromtheir
respective hone foruns.

As anended, the SPA provided that the plaintiff would
purchase 53 shares of Hi ghcast common stock at an “Initial
Cl osing” on February 7, 2000, and 58 nore shares at a “Final
First Cosing” on an unspecified, mutually agreeable date. The
SPA al so provided that the plaintiff would purchase up to 80% of
Hi ghcast’s stock in a series of “Additional First Closings” to
take place thirty days after Hi ghcast net certain mlestones in a
busi ness plan and budget to be prepared by the parties. The SPA
al so contenpl ated the possibility of further investnents.

The plaintiff purchased 53 shares of Hi ghcast common
stock on February 7, 2000, but nade no additional investnents.

The defendant clains that the plaintiff has breached the SPA



The plaintiff clainms that it is not obligated to nmake any further
i nvestnments in H ghcast because the defendant did not prepare a

busi ness plan or budget for Hi ghcast as required under the SPA

1. Disnmissal or Transfer Under 28 U.S.C. § 1406(a)

The plaintiff has noved to dism ss or transfer the case
for inproper venue under 28 U S. C. 8§ 1406(a). That statute
provides that if venue is not appropriate, the Court nust dismss
the case, or in the interest of justice, transfer the case to a
district in which it could have been brought. 28 U S.C 8§
1406(a). On a notion to dismss for inproper venue, the noving

party bears the burden of proof. Mers v. Anerican Dental Ass’n,

695 F.2d 716, 724 (3d Cr. 1982).

In a civil action wherein jurisdiction is founded
solely on diversity of citizenship, as it is here, venue is
appropriate in a judicial district in which a “substantial part
of the events or om ssions giving rise to the claimoccurred.”
28 U.S.C. §8 1391(b). In determ ning whether a venue is
appropriate, a court does not look to the parties’ “contacts”
with a particular district, but rather the | ocation of those
events or omssions giving rise to the claim Cottnman

Transm ssion Systens, Inc., 36 F.3d 291, 294 (3d Gr. 1994). A

venue may be appropriate even if it is not the “best” venue. |d.

Here, at |east two of the negotiations |eading up the



SPA occurred in the Eastern District of Pennsylvania. The
plaintiff initially performed under the SPA fromits office in
Pennsyl vania. The plaintiff then decided not to nmake additi onal
investnments in H ghcast fromits office in Pennsyl vani a.
Mor eover, the SPA provided that the plaintiff was to make
addi tional investnments by delivering certified checks or wre
transfers at “Additional First Cosings” to take place in Berwn,
Pennsyl vani a, unless the plaintiff and Hi ghcast nutually agreed
to anot her | ocation.
The central clainms in this litigation concern the
plaintiff’s alleged failure to nake additional investnents in
Hi ghcast under the SPA. \Where the alleged omssion is a failure
to make paynents, the om ssion occurs in the forumwhere the
payor, not the payee, is |located. See id. at 295. Here, the
al | eged payor is the plaintiff, who is |located in Pennsyl vani a.
The Court finds that the defendant has not net his
burden of showi ng that a substantial part of the events or
om ssions giving rise to the clains in this litigation did not
occur in the Eastern District of Pennsylvania. Therefore, the
Court wll deny the plaintiff’s notion as to dism ssal or

transfer under 28 U.S.C. § 1406(a).



I11. Transfer Under 28 U.S.C. § 1404(a)

The plaintiff has noved, in the alternative, for the
Court to transfer the action to the District of Maryl and, under
28 U.S.C. 8§ 1404(a). That statute provides:
For the convenience of parties and witnesses, in the
interest of justice, a district court may transfer any
civil action to any other district or division where it
m ght have been brought.
28 U.S.C. 8§ 1404(a). The party requesting transfer bears the

burden of establishing the need for transfer. Jumara v. State

Farm | nsurance Co., 55 F.3d 873, 879 (3d Cir. 1995).

The Court nust consider private and public factors to
determne in which forumthe interests of justice and convenience
woul d best be served. 1d. Private factors include: (1) the
plaintiff’s forumpreference; (2) the defendant’s preference; (3)
where the claimarose; (4) the relative physical and financi al
condition of the parties; (5) the extent to which w tnesses nmay
be unavailable for trial in one of the fora; and (6) the extent
to which books and records could not be produced in one of the
fora. 1d.

Public factors include: (1) the enforceability of a
judgment; (2) practical considerations that could make tri al
easy, expeditious, or inexpensive; (3) the relative
adm nistrative difficulty resulting fromcourt congestion; (4)
the local interest in deciding the controversy; (5) the public

policies of the fora; and (6) the famliarity of the trial judge

5



with the applicable state law in diversity cases. 1d. at 879-80.

Here, the private factors are either neutral or bal ance
each other out. The first factor, plaintiff’s choice, weighs
agai nst transfer. GCenerally, a court should not lightly disturb
a plaintiff’s choice of its honme forum |[d. at 879.

The defendant argues that the plaintiff’s choice of
forum should not be entitled to deference because the plaintiff
is not the injured party in this case.! The United States Court
of Appeals for the Third Crcuit has never addressed the question
of whether a declaratory plaintiff’s choice of forumis entitled
to the sanme anmount of deference as other plaintiffs. At |east
two courts in other jurisdictions have suggested that it is not.

See Hyatt Int’'l Corp. v. Coco, 302 F.3d 707, 719 (7th Cr. 2002)

(in a declaratory judgnent action, the principle of deference to
the plaintiff’s choice of forumhas “less force”); Societe

Cenerale v. Florida Health Sciences Center, Inc., 03 Gv. 5615,

2003 U.S. Dist. LEXIS 21502 at *24 (Dec. 1, 2003) (sane). But

see Anerican Casualty Company of Reading, Pennsylvania v. Filco,

No. 04-C-3782, 2004 U S. Dist. Lexis 20851 at *7 (N.D. Ill. Cct.
14, 2004) (rejecting argunent that declaratory plaintiffs’ choice

of forum should not be entitled to deference).

! The defendant has questioned the plaintiff’s notives
for filing an action for declaratory relief in this district.
The Court does not find that the plaintiff’s actions, in filing
this suit inits honme forumto resolve a |ive controversy, were
notivated by a desire to vex, harass, or oppress the defendant.
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The Court concludes that a declaratory plaintiff’s
choice of forumis entitled to deference, but that the |evel of
def erence m ght be | essened by evidence that the plaintiff filed
the declaratory action or engaged in other tactics in order to
deprive the so-called “natural plaintiff” of his choice of forum

See Hyatt Int’'l Corp., 302 F.3d at 719. The Court does not find

that the plaintiff filed the declaratory action or took other
measures for the purpose of depriving the defendant of his choice
of forum Moreover, given the fact that the defendant sued the
plaintiff in the Court of Commopn Pl eas of Montgonery County,
Pennsyl vania in February 2005 regarding a separate but rel ated
severance agreenent, the plaintiff m ght not have suspected that
t he def endant woul d object to this forum Even if the Court
gives the plaintiff’s choice sonmewhat | ess deference because it
filed the instant action rather than waiting to be sued, the
plaintiff’s choice still weighs against transfer.

The second factor, defendant’s choice, weighs in favor
of transfer. The defendant is a resident of Maryland and prefers
tolitigate this matter in the District of Maryl and.

The third factor, where the clai marose, weighs
slightly against transfer. Events or om ssions giving rise to
the defendant’s claimthat the plaintiff failed to perform under
the SPA occurred in both Pennsylvania and Maryl and, as did events

or omssions giving rise the plaintiff’s claimthat the defendant



failed to satisfy conditions precedent to its performance. The
mai n om ssion in dispute, however, the plaintiff’s alleged
failure to nake additional investnents in Hi ghcast, occurred in
Pennsyl vani a.

The fourth factor, convenience of the parties as
indicated by their relative physical and financial condition,
wei ghs in favor of transfer. The plaintiff is a corporation with
nore than $30 mllion in cash and maintains offices and enpl oyees
in Maryland. The defendant is an individual proceeding pro se.
He is currently unenpl oyed and his resources are significantly
nmore limted than that of the plaintiff. 1In addition, the
defendant’s wife was recently diagnosed with a serious illness.

The fifth and sixth private factors, availability of
wi t nesses and | ocation of books and records, are neutral. The
parties have indicated that the two nost inportant w tnesses,
apart fromthe defendant, reside in Pennsylvania, but are willing
to travel to Maryland to testify. The parties have not
identified any witnesses who are unwilling or unable to travel to
testify. Both parties possess relevant docunents, but these
docunents can be shipped for use in either forum

The public factors are either neutral or not rel evant.
The defendant argues that the local interest factor weighs in
favor of transfer because Maryland has an interest in deciding a

controversy that could result in the bankruptcy of a Maryl and



corporation. The Court does not view this controversy as a
particularly |local one. Watever interest Maryland has in
deciding a controversy involving a business located in that state
is equal ed by the interest Pennsylvania has in deciding a
controversy involving a business that has its principal place of
business in this state.

Havi ng wei ghed the Jumara factors, the Court concl udes
that the defendant has not net his burden of establishing the
need for transfer. The Court does appreciate the chall enges
facing the defendant in defending this action pro se sone
di stance fromhis home while his wife is ill. The Court wll
make efforts to facilitate the defendant’s participation in the
case, including use of tel ephone conferences and flexibility in

schedul i ng.

An appropriate Order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PEGASUS DEVELOPMENT : ClVIL ACTI ON
CORPCORATI ON )
V.
JOHN HANE ; NO. 05-6148
ORDER

AND NOW this 9th day of March, 2006, upon
consideration of the defendant’s Mtion to Dismss or Transfer
(Doc. No. 8), the plaintiff’s opposition, the defendant’s reply
thereto, and the parties’ February 27 and March 1, 2006 letters
to the Court, and following a status conference held on the
record on February 24, 2006, I T IS HEREBY ORDERED t hat the
defendant’s notion is DENIED, for the reasons stated in a

menor andum of this date.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




