IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BEST BUYS DIRECT, INC.

VS. E C.A. NO. 05-3474
QVC, INC.
MEMORANDUM OPINION AND ORDER
RUFE, J. FEBRUARY 27, 2006

Plaintiff brought this diversity action alleging that Defendant
failed to pay Plaintiff for a number of special-order items that Plaintiff
produced exclusively for Defendant. In its Complaint, Plaintiff asserts
the following three causes of action against Defendant: breach of
contract (Count One); breach of the implied warranty of good faith and
fair dealing (Count Two); and fraud in the inducement (Count Three).
Presently before the Court is Defendant’s motion for summary judgment
on only the fraud count. For the reasons that follow, the motion is
denied.

Under Federal Rule of Civil Procedure 56(c), summary
judgment may be granted when,”after considering the record evidence

in the light most favorable to the nonmoving party, no genuine issue of



material fact exists and the moving party is entitled to judgment as a
matter of law.” ' For a dispute to be “genuine,” the evidence must be
such that a reasonable jury could return a verdict for the nonmoving
party. 2 If the moving party establishes the absence of a genuine issue
of material fact, the burden shifts to the nonmoving party to “do more
than simply show that there is some metaphysical doubt as to the
material facts.” 2 The non-moving party may not rely merely upon bare
assertions, conclusory allegations, or suspicions. *

From the Court’s review of the record, it appears that the
following basic facts are not in dispute: Between December 18, 2003
and May 13, 2005, Defendant purchased from Plaintiff approximately
60,000 two-pound and four-pound bags of a product known commer-
cially as Canada Green Grass Seed (“Canada Green”). Defendant
marketed and sold the two-pound and four-pound bags through its
direct response television programming and on its website using

performance claims that had been substantiated by Plaintiff and
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approved by Defendant’s quality assurance and legal departments.
Defendant enjoyed tremendous success in marketing and selling the
two-pound and four-pound bags. Because of this success, Defendant
approached Plaintiff in August 2004 about creating a special-order six-
pound bag of Canada Green so that Defendant could promote the
product on television as a Today’s Special Value (“TSV”) item.

Plaintiff alleges that Defendant entered into an oral agree-
ment with Plaintiff to purchase 80,000 units of the six-pound bag of
Canada Green. Plaintiff alleges that as a result of the agreement, it
entered into a non-cancelable special order with its supplier to purchase
80,000 six-pound bags for sale to Defendant.

On September 21, 2004 and September 30, 2004, Defendant
sent two purchase orders to Plaintiff for 42,000 and 29,500 units of the
custom six-pound bags of Canada Green at a price of $14.00 per bag,
with delivery to be made between March 3, 2005 and March 29, 2005,
respectively. The purchase orders contained an integration clause which
appears on the reverse side and states: “This Order and any other
written warranties and specifications, the Regulations and Standards,
and the terms, conditions, and agreements herein and therein,
constitute the full understanding of the parties hereto and a complete

and exclusive statement of the terms of the parties’ agreement



concerning the Merchandise furnished hereunder.” ° The purchase
orders also contained a provision for the return of goods by Defendant.
Plaintiff alleges that it never assented to any of the terms that appeared
on the reverse side of the purchase orders.

The TSV promotion failed, allegedly because Defendant
unilaterally changed the performance claims for the six-pound bag. As
a result of the failed promotion, Defendant canceled its order for 29,000
units of the six-pound bags. Additionally, Defendant refused to pay for
and sought to return approximately 24,000 of the units previously
delivered. Plaintiff refused to accept any of the units Defendant
attempted to return, and claims that Defendant thus breached the
parties’ contract.

In the fraud count, Plaintiff alleges that Defendant
fraudulently induced it to enter into a purchase agreement for six-pound
bags of Canada Green by representing to Plaintiff that the six-pound
bags would be sold using the same performance claims that were used
with the successful four-pound bags. In fact, plaintiff alleges Defendant
subjected the six-pound bags to more restrictive performance claims.

Plaintiff alleges that it relied on Defendant’'s misrepresentations and
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was induced into entering into a non-cancelable order with its supplier
for 80,000 units of the six-pound bags.

Defendant argues that it is entitled to summary judgment on
the fraud claim because any fraudulent misrepresentations on which
Plaintiff allegedly relied constitute inadmissible parol evidence.
Specifically, the Defendant, citing a Third Circuit decision,® contends
that the only contract between the parties is contained in the two
written purchase orders it submitted to Plaintiff for the purchase of the
six-pound bags and that the integration clause contained in those
purchase orders bars claims of differing prior representations, even
those alleged to have been made fraudulently.

Plaintiff responds that the two written purchase orders did
not constitute the parties’ agreement, but merely served to confirm the
terms of the parties’ alleged prior oral agreement with regard to
quantity, price and delivery requirements.

Based on Dayhoff, Defendant may very well be correct.
However, the current state of the record is such that there are simply
too many disputes as to genuine issues of material fact for the Court to

grant summary judgment at this time. These factual disputes include:
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1) Whether or not the parties entered into an oral agree
ment and what the terms of that agreement are.

In an affidavit attached to Plaintiff's response to Defendant’s
motion for summary judgment, Seymour Shapiro (“Shapiro”), the
Executive Vice-President for Plaintiff, avers that Defendant’s buyer,
Pamela Voelker, orally “agreed to purchase 80,000 units of the custom-
six-pound bags of the Canada Green product on a non-cancelable, non-
returnable basis at a price of $14.00 per bag, with delivery to be made
between February and March 2005.” ’

In a counter-affidavit attached to Defendant’s Reply Brief,
Voelker avers that there was “no oral agreement between [Defendant]
and [Plaintiff] concerning the purchase of any six-pound bags of grass
seed prior to the issuance of the Grass Seed Purchase Orders.” 8

2) Whether or not the purchase orders are confirmations of

the parties’ prior oral agreement, or whether the purchase

orders represent the entire agreement between the parties.

In his affidavit, Shapiro avers that on “September 21, 2004
and September 30, 2004, [Defendant] confirmed the business points of
the oral agreement we made with Ms. Voelker (quantity, price, and

delivery requirements) by sending two purchase orders to [Plaintiff] for

42,000 and 29,500 units of the custom six-pound bags of Canada
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Green at a price of $14.00 per bag, with delivery to be made before a
March 3, 2005 and March 29, 2005 respectively. The purchase orders
also contained a provision for the return of goods by [Defendant] which
is part of the printed form and which was contrary to our prior oral
agreement with [Defendant]....[A]ls part of our oral agreement with
[Defendant], we never agreed to allow the cancellation or return of any
of the goods [Defendant] agreed to purchase.”®

In her counter-affidavit, Voelker avers that “[t]he Grass Seed
Purchase Orders were not confirmations of any prior oral agreement,
since none existed, but were offers by [Defendant] to purchase products
from [Plaintiff] in accordance with the terms set forth therein.”

3) What terms, if any, contained in the confirmations did the

parties intend to incorporate into their agreement. "’

The Court cannot resolve these issues without the benefit of
discovery and a fuller record. Accordingly, the motion for summary
judgment is denied. The parties are allowed a period of 45 days from

the date of this Memorandum Opinion and Order within which to

complete discovery. Following completion of discovery, the parties are
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directed to arrange with the Court for a status conference to discuss the

disposition of this matter.



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BEST BUYS DIRECT, INC.

VS. E C.A. NO. 05-3474
QVC, INC.

ORDER

AND NOW this 27" day of February, 2006, upon
consideration of the Defendant’s Motion for Summary Judgment and
all responses thereto, it is HEREBY ORDERED that:

Defendant’s Motion for Summary Judgment is [Doc. #12]
DENIED.

The parties are allowed a period of 45 days from the date of
this Memorandum Opinion within which to complete discovery.
Following completion of discovery, the parties are directed to arrange
with the Court for a status conference to discuss the disposition of this
matter.

IT IS SO ORDERED.

CYNTHIA M. RUFE, J.
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