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VEMORANDUM AND ORDER

McLaughlin, J. February 23, 2006
The Secretary of Labor has noved for the incarceration
of John J. Koresko, V, for his failure to produce docunents
requested by an adm nistrative subpoena. The Court wll grant
t he noti on.
This matter has a long and tortured history. The
Secretary of Labor filed a petition to enforce adm nistrative
subpoenas agai nst M. Koresko and others on April 19, 2004. M.
Koresko clarified in an affidavit filed on May 5, 2004, that he
is the sole shareholder of the law firmthat owns and possesses
t he docunents at issue. After several hearings and the filing of
several briefs, the Court granted the petition on August 23,
2004. On Cctober 21, 2004, the Court stayed its Order of August
23 to allow the respondents to seek a stay with the United States
Court of Appeals for the Third Crcuit. The Court of Appeals
deni ed the respondents’ notion for such a stay on Decenber 21,

2004. M. Koresko refused to conply with the subpoena.



The Secretary of Labor first noved for contenpt of M.
Kor esko on Novenber 15, 2004. The Court refrained fromgranting
the notion several times while M. Koresko pursued appeal
options. The Secretary of Labor then noved for contenpt
i ncarceration of M. Koresko on February 25, 2005. On March 16,
2005, the Court held a hearing on the contenpt notion. At the
hearing, Jean Bonney, a witness for the respondents, confirned
several tinmes that Koresko and Associ ates had docunents
responsive to the subpoenas. Wen the Court asked whet her
“Koresko and Associ ates has the docunents” responsive to the
subpoena, Ms. Bonney responded, “Yes.” M. Bonney stated that to
the best of her know edge, “Koresko and Associates is the |aw
firmfor Penn-Mont and is the possessor of whatever docunents you
m ght want to attribute to the entity Penn-Mnt Benefit Services.
Because Penn-Mnt itself has no enpl oyees and no assets.” M.
Bonney al so confirned that M. Koresko is the owner of Koresko
and Associates. On March 17, 2005, the Court granted the notion
for contenpt and set a coercive fine. Also on that date, the
Court took the notion to incarcerate M. Koresko under
advi senent .

M . Koresko appeal ed the contenpt Order in the Court of
Appeal s on March 23, 2005. On April 12, 2005, he noved to stay
the contenpt proceedings in this Court pending his appeal of the

contenpt Order. The Court denied the notion for a stay on Apri



25, 2005, but the Court of Appeals stayed the contenpt
proceedi ngs pendi ng resolution of the other appeals pending in
that court on August 5, 2005. The Court of Appeals affirnmed the
Court’s Orders on Decenber 28, 2005.

The Secretary of Labor reasserted its notion to
incarcerate M. Koresko by way of a letter dated Decenber 30,
2005. The Court schedul ed a show cause hearing, and M. Koresko
filed a notion to stay the hearing. The Court postponed the
hearing. M. Koresko filed a pro se energency petition for wits
of mandanus, prohibition and other equitable relief to prohibit
further contenpt proceedings in the Court of Appeals on January
19, 2006, which the Court of Appeals denied |ater that day,
ruling that the hearing woul d proceed as schedul ed. M. Koresko
then applied to the Supreme Court of the United States for a stay
of further contenpt proceedi ngs pending the filing and
di sposition of a petition for wit of certiorari. Justice Souter
deni ed the application on January 23, 2006.

The Court held a show cause hearing on January 23,

2006. At the hearing, M. Koresko offered to produce all the
docunents responsive to the subpoena if the Secretary of Labor
agreed not to dissem nate the docunents to any other governnent
agency, especially the IRS. The Secretary refused, stating that
it does not have the authority to make such an agreenent. The

Court does not decide here whether the Secretary of Labor may or



may not give any docunents to anot her governnental agency. There
is no evidence that the Secretary intends to do so and the issue
of the Secretary’s authority to do so has not been briefed. The
Court does note that M. Koresko's willingness to produce the
docunents as long as they are not given to the I RS underm nes his
argunent that production of the docunents violates the
participants’ privacy rights.

The Court has the power to “order a contemmor
i mprisoned until such time as the contemmor conplies with the

court’s directives.” Northeast Wnen's Center, Inc. V.

McMonagle, 939 F.2d 57, 70 (3d Cir. 1991). It is proper to
incarcerate a person in civil contenpt for an indefinite period
when that person can free hinself fromincarceration by conplying
with the court’s orders because he “carries the keys of the

prison in his own pocket.” Int'l Union v. Bagwell, 512 U S. 821,

828 (1994)(internal citation omtted).

The Court has no choice but to incarcerate M. Koresko
at this point. The Court has exhausted all other options. This
Court and the United States Court of Appeals for the Third
Crcuit have determi ned that the Secretary of Labor is entitled
to the requested docunents. The likelihood of the United States

Suprene Court accepting certiorari on this matter is so slight

that the Court concludes that it would be unfair to the Secretary



of Labor to allowthis matter to go on any longer. M. Koresko
can relieve hinself of this Order by producing the docunents.

An appropriate Order follows.
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AND NOW this 23rd day of February, 2006, upon
consideration of the petitioner’s Mtion for Incarceration of
John J. Koresko, V, (Docket No. 68), the respondents’ opposition
thereto, and after a hearing held on January 23, 2006, IT IS
HEREBY ORDERED that the notion is GRANTED. |IT IS FURTHER ORDERED
that M. Koresko shall surrender hinself to the Ofice of the
United States Marshal on or before 2:00 P.M, on March 10, 2006
M. Koresko is to be taken into custody and confi ned
indefinitely, until such tinme as he produces or causes the
production of the docunents requested by the adm nistrative
subpoenas and pays the daily fines and costs inposed, and thus

conplies with the Court’s prior Oders.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




