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VEMORANDUM AND ORDER

JOYNER, J. February 21, 2006
Via the notion now pending before this Court, Plaintiff,
Bruce D. Bloneyer, seeks relief fromthe judgnent entered agai nst
hi m pursuant to Federal Rule of G vil Procedure 60(b). For the

reasons outlined below, this notion is DEN ED
| . Factual and Procedural Background

Plaintiff, Bruce D. Bloneyer ("Plaintiff"), initiated the
i nstant nedi cal mal practice suit agai nst Defendants, Douglas F
Levinson, M D., Medical College of Pennsylvania, Medical College
of Pennsylvani a Hospital, and Eastern Pennsylvania Psychiatric
Institute ("Defendants") on Novenber 8, 2002.' On Decenber 18,

2002, Plaintiff signed the summonses issued by the Cerk of

1t appears fromthe docket that Eastern Pennsylvani a
Psychiatric Institute was never properly served with the
conplaint and sunmons in this case. See Unexecuted Sunmons as to
Eastern Pa. Psych. Inst. Returned Feb. 10, 2003 (Doc. No. 6).
Because this party was never properly served, and the 120 days
provi ded for the service of summons has | ong since expired,
Plaintiff's claimcould properly be dismssed as to this party
even absent the dism ssal fromwhich Plaintiff now seeks relief.
See Fed. R Cv. P. 4(m.



Court. (See Unexecuted Summons as to Eastern Pa. Psych. Inst.
Ret urned Feb. 10, 2003; Executed Summobnses as to Douglas F
Levinson, MD., Med. Coll. of Pa., and Med. Coll. of Pa. Hosp

Ret urned Feb. 10, 2003.) The summobnses were received by the
United States Marshals' Service ("USM5') for the Eastern District
of Pennsyl vania on January 8, 2003. See id. On January 27,
2003, Plaintiff submtted a Notice of Change of Address to the
Clerk of Court. (Pl.’s Notice of Change of Address of Jan. 27,
2003.) The executed summonses were served on February 4, 2003.
Id.

On February 25, 2003, Defendant Douglas F. Levinson, MD
("Levinson") filed a Motion to Strike Pursuant to Federal Rule of
Civil Procedure 12(b)(6) and 12(f). (Levinson’s Mt. to Strike.)
On February 28, 2003, Defendants Medi cal Coll ege of Pennsyl vania
and Medi cal Coll ege of Pennsylvania Hospital ("MCOP') filed a
simlar Mtion to Strike. (MCOPs Mot. to Strike.) Responses to
t hese notions were due on March 11, 2003 and March 14, 2003,
respectively. See Loc. R Cv. P. 7.1(c); see also n. 4, infra.
On March 24, 2003, Plaintiff filed a Motion for Extension of Tine
to Respond to Defendants' Mtions to Strike, seeking an
addi tional sixty days from March 18, 2003 -- until My 18, 2003
-- to respond to both the Levinson's and MCOP's notions to
strike. (Pl.’s Mot. for Extension of Time to Respond to Defs.
Motions to Strike.) Plaintiff clained that his receipt of

Def endants' notions was del ayed because they were sent to his



former address. 1d. Plaintiff stated that he received the
notions, which had to be forwarded fromhis forner address, on
March 9 and 12, 2003, respectively. 1d. This Court granted
Plaintiff's notion on March 26, 2003, but provided for fifteen
days fromthe date of the order -- until April 10, 2003 -- for
Plaintiff to respond to the notions to strike. (Order of Mar.
26, 2003.)

Havi ng recei ved no response fromPlaintiff by the extended
response deadline, this Court granted Defendants notions to
strike on April 16, 2003. (Orders of Apr. 16, 2003.) On My 4,
2003, Plaintiff sent a letter to the Clerk of Court indicating
that he had received no notices fromthis Court since the filing
of his Notice of Change of Address in January. (Pl.’s Ltr. to
Clerk of C. of May 4, 2003.) Plaintiff stated that on May 2,
2003, havi ng becone “concerned about the long delay in response”
to his notion for extension of tinme filed March 24, 2003, he
“l ogged on to PACER for the first tine.” 1d. Plaintiff clainmed
that this was the first tinme that he | earned that he had been
gi ven an extension and that the notions to strike subsequently
granted. I|d.

As a result, this Court, in acknow edgnent of this clained
| ack of notice, entered an order on May 9, 2003 vacating the
orders granting the notions to strike, specifically directing the
Clerk of Court to send all correspondence to the address

indicated by Plaintiff's Notice of Change of Address, and giving



Plaintiff sixty days -- until July 7, 2003 -- to respond to the
notions to strike. (Order of May 9, 2003.) Plaintiff filed an
appeal in the Third Crcuit on May 15, 2003. (Pl.’s Notice of
App. of May 15, 2003.) Plaintiff's appeal was di sm ssed by the
Third Crcuit as premature. (Order of U S.C A of June 12,
2003.) Plaintiff then filed his response to the notions to
strike on July 7, 2003, and this Court granted Defendants’
motions to strike on July 22, 2003. (Pl.’s Resp. to Defs.
Motions to Strike; Order of July 22, 2003.)

Def endants subsequently filed their Answer to Plaintiff’s
Conpl ai nt, and served Plaintiff with notice to plead in response
to the Answer and Affirmative Defenses. (Defs.’” Answer.) The
Notice to Plead, served on August 11, 2003, informed Plaintiff
that he had twenty days to respond. |d. Plaintiff submtted
letters to this Court on August 28, 2003 and Septenber 1, 2003
requesting an extension of an additional sixty days to respond.
(See Order of Sept. 9, 2003.) By an Order signed on Septenber 9,
2003, this Court denied Plaintiff’s request for a sixty day
extensi on, but granted himan additional thirty days to respond.
Id. Plaintiff’'s response was filed on Cctober 14, 2003. (Pl.’s
Resp. to Defs.’” Answer.)

On June 8, 2004, Defendants filed notions to conpel
di scovery responses, a nental evaluation, and Plaintiff’s
deposition. (Defs.” Mt. to Conpel Disc.; Defs.” Mt. to Conpel

Pl.”s Dep.; Defs.” Mdt. to Conpel Pl.’s Mental Eval.) Responses



to these notions were due on June 25, 2004. See Loc. R Cv. P.
7.1(c); see also n.4, infra. Defendants filed an Anended Mdtion
to Conpel Mental Evaluation of Plaintiff on June 16, 2004. A
response to that notion was due on July 6, 2004. See id.
Plaintiff filed his responses to Defendants’ discovery notions on
July 14, 2004. (Pl.’s Resp. to Defs.” Mdt. to Conpel.)

On August 2, 2004, this Court held a tel ephone conference
pursuant to Federal Rule of Procedure 16. Based on that
conference, the Court entered an Order setting out the actions to
be taken by Plaintiff as foll ows:

1. Plaintiff shall file a Mdtion to Amend the

Complaint within tw (2) weeks.

2. Plaintiff shall serve Defendants with responses to

their D scovery Requests within two (2) weeks.

3. Plaintiff shall appear in Pennsylvania for a

deposition within thirty (30) days.

4. Plaintiff shall make hinself available for a

psychiatric exam nation in Pennsylvania within

thirty (30) days.
(Order of Aug. 8, 2003.) On August 18, 2004, Defendants filed a
nmotion to dismss for failure to conply with the Order of August
3, 2004 and for failure to prosecute. (Defs.” Mdt. to Dismss.)
Def endants stated that Plaintiff did not file an anmended
conplaint or respond to witten discovery requests as ordered.

Id. at Y 15, 16. Defendants also pointed to a pattern of del ay



and avoi dance in conplying with neasures necessary to prosecute
his case. 1d. A response to this notion was due on Septenber 7,
2004. See n.4, infra. Having received no response from
Plaintiff and no request for extension of the tine to reply, this
Court granted Defendants notion as uncontested pursuant to Local
Rule of Cvil Procedure 7.1(c), dismssing Plaintiffs clains
agai nst all defendants with prejudice. (Order of Sept. 15,
2004.)

Plaintiff filed an appeal with the Third G rcuit on March
15, 2005. (Pl.’s Notice of App. of Mar. 15, 2005.) The Third
Circuit circulated a Briefing Notice on March 30, 2005. (Docket

Entry of Mar. 30, 2005 “BRI EFI NG NOTI CE | SSUED" in Bl oneyer v.

Levi nson, No. 05-1849 (3d Cr.).) Defendants filed a notion to
quash the appeal on May 3, 2005, which required a response by My
16, 2005. (Docket Entry of May 3, 2005 “MOTION' in Bloneyer, No.
05-1849.) Plaintiff’s appeal was dism ssed for failure to
prosecute on May 18, 2005. (Docket Entry of May 18, 2005 *“CLERK
ORDER’ in Bloneyer, No. 05-1849.) Plaintiff filed the notion for
relief fromjudgnent now before this court on Septenber 15, 2005.
When filing the instant notion, Plaintiff also filed another

Noti ce of Change of Address.

1. Di scussi on

Plaintiff seeks relief fromthe dism ssal of his suit



pursuant to Rule 60(b).2? Plaintiff proffers four reasons that
relief fromjudgnent is appropriate. First, Plaintiff clains
t hat he never received service copies of Defendants’ notion to
dism ss. Second, Plaintiff asserts that, even had he received
Def endants’ notion, he could not have responded to the notion
because he was traveling to Philadel phia during the response
time. Third, Plaintiff clains that he received no notice from
the Aerk of Courts of the Order dismssing his case, and thus
was unable to tinmely nove for reconsideration or file a tinely
appeal. Last, Plaintiff clainms that Defendants, by continuing to
engage in discovery up through QOctober 29, 2003, caused himto
believe that nothing of significance had occurred in his case,
and prevented him from “suspecting that anything was wong with
either [his] case or mail delivery fromthe Cerk.”

Federal Rule of G vil Procedure 60(b) provides for relief
froma judgnent or order as follows:

(b) Mstakes:; Inadvertence; Excusable Neglect; Newy

D scovered Evidence; Fraud, etc. On notion and upon

such terns as are just, the court may relieve a party

or a party’s legal representative froma final

j udgnent, order, or proceeding for the follow ng

reasons: (1) m stake, inadvertence, surprise, or

excusabl e neglect; (2) newy discovered evidence which

by due diligence could not have been discovered in tine
to nove for a new trial under Rule 59(b); (3) fraud

2Plaintiff erroneously titles his subm ssion a notion “for
Relief fromthe Summary Judgnment entered in this case on

Sept enber 16, 2004.” As set forth above, the dism ssal of this
case was not based on a notion for summary judgnent pursuant to
Federal Rule of G vil Procedure 56, but rather was granted on an
uncontested notion to dismss for failure to conply with the

orders of this court and failure to prosecute.



(whet her heretofore denomnated intrinsic or
extrinsic), msrepresentation, or other m sconduct of
an adverse party; (4) the judgnent is void; (5) the

j udgnment has been satisfied, rel eased or discharged, or
a prior judgnent upon which it is based has been
reversed or otherw se vacated, or it is no |onger

equi table that the judgnent shoul d have prospective
application; or (6) any other reason justifying relief
fromthe operation of the judgnent. The notion shal

be made within a reasonable tinme, and for reasons (1),
(2), and (3) not nore than one year after the judgnent,
order, or proceeding was entered or taken.

Fed. R Cv. P. 60(b). Plaintiff does not specify which
subdivision is applicable to his situation, but, based on the
facts and circunstances offered by Plaintiff as excuses for his
failure to respond to Defendants’ notion to dismss, 60(b)(1)
seens to be the only potentially relevant provision.® W

t heref ore consi der whether any of the scenarios described by
Plaintiff as leading to his failure to respond to Defendants’
notion constitute “m stake, inadvertence, surprise, or excusable

negl ect” such that relief fromthis Court’s dismssal of

3Plaintiff does not set forth any claimthat new evi dence
was di scovered, that any party engaged in fraud or
m srepresentation, that the judgnment is void, or that the
j udgnent has been affected by a prior or subsequent judgnent.
The catchall provision of Rule 60(b)(6) is utilized by courts
only in “exceptional circunstances,” and usually only where the
notion for relief has been filed nore than one year after the
entry of judgnent. Pioneer, infra, at 393 (noting that the
provi sions of Rules 60(b)(1) and 60(b)(6) are mutually exclusive,
and that the latter is only applicable to grant relief to parties
who are wholly faultless in the delay and show “extraordi nary
circunstances”) Plaintiff’s clainmed |ack of notice is neither
“exceptional” nor submtted nore than one year after the entry of
judgnment. Rather, this notion was filed exactly on the one-year
anni versary of the entry of judgnent. Thus, application of the
extraordinary renedy avail able pursuant to Rule 60(b)(6) is
i nappropri ate.




Plaintiff’s clainms nmay be appropriate.
Failure to respond to a pleading is generally evaluated for

Rul e 60(b) (1) as a question of “excusable neglect.” See Pioneer

Inv. Svcs., Inc. v. Brunswi ck Assocs. Ltd. P ship.,507 U S. 380,

393 (1993); see also Janes v. Virgin Isl. Water and Power Auth.,

119 Fed. Appx. 397, 400 (3d Cr. 2005)(noting that the failure of
counsel to file a tinely opposition to a notion to dism ss

qualifies as neglect)(citing Lorenzo v. Giffith, 12 F.3d 23, 27

(3d Gr. 1993)). In determning when an error is “excusable”
pursuant to Rule 60(b)(1), the Court nust consider the factors

set out by the Suprene Court in Pioneer. See id.; see also lnre

Cendant Corp. PRIDES Litg., 235 F. 3d 176, 182 (3d G r. 2000)

(“Cendant 1”) (remanding for analysis pursuant to the Pioneer

factors); Scott v. U S Envtl. Prot. Agency, 185 F.R D. 202, 206

(E.D. Pa. 1999) (applying the Pioneer factors to determ nation of
whet her m stake or neglect under Rule 60(b)(1) is excusable).

The Court’s decision in Pioneer establishes the
determ nation of whether error is “excusable” as “at bottom an
equitable one.” Pioneer, 507 U S. at 395. Thus, the Court nust
consi der the circunstances surroundi ng the act or om ssion
| eading to the judgenment fromwhich relief is sought. [d. 1In
the context of Rule 60(b)(1l), these circunstances include (1) the
danger of prejudice to the non-nmovant, (2) the length of del ay
and its potential inpact on further proceedings, (3) the reason

for the delay, including whether it was reasonably within the



control of the novant, and (4) whether the novant acted in good
faith. See id.

A Reason for Del ay

We begin by considering the reason for delay because it is
the nost conplex and fully devel oped of the four factors.
Plaintiff’s proffers several reasons for his delay in responding
to Defendants’ notion, each of which is considered below As
di scussed below, we find that none of the reasons presented by
Plaintiff persuade us that this factor should weigh in
Plaintiff’'s favor.

i Cl ai med Non- Recei pt of Mdtion to Dismss
Plaintiff clains that he never received a copy of

Def endants’ notion to di sm ss. He states that he does not know

whet her this was “by error on the part of nyself, the mail, or
t he Defendants’ counsel.” (Pl.’s Br. at 2.) He assures the
court that he has | ooked for the notion, but cannot find it. |[d.

Plaintiff does not claimthat his address changed at any tine
between his |ast Notice of Change of Address and the filing of
the notion to dismss, or that he experienced difficulties
receiving mail other than correspondence related to this case.
Id. He sinply asserts that he did not receive any copy of the
notion, either before | eaving for Phil adel phia, or at any tine
after returning to California. See id.
Def endants respond that a service copy of the notion to

dism ss was sent to Plaintiff via Certified Mail on August 18,



2004, and that it was received at Plaintiff’s address no | ater
t han August 21, 2004. (Defs.’” Br. at Il.) In support of this
claim Defendants offer a copy of the Certified Mail receipt, the
conpl eted Return Recei pt Postcard, and the “Track and Confirni
results fromthe United States Postal Service (“USPS’) online
tracking service for certified mail. (Defs.” Br. Ex. C D.)
These docunents indicate that Defendants sent a piece of
Certified Mail to Plaintiff’s |isted address on August 18, 2004,
that it was received and signed for at that address by one Tom
Ram rez, and that it was delivered to Plaintiff’s address on
August 21, 2004. |d.

When the recei pt of sonething sent via mail is at issue, a
rebuttabl e presunption of receipt arises upon a show ng that the

itemwas nailed. See In re Cendant Corp. PRIDES Litg., 311 F.3d

298, 304 (3d Cr. 2002) (“Cendant I1”) (internal citations
omtted). Additionally, once a certificate of service is filed
averring that a pleading has been served by being placed in the
US mil, “a presunption of regularity arises that the addressee

received the pleading.” Fiore v. Gant Food Stores, Inc., Gv.

A. No. 98-517, 1998 U. S. Dist. LEXI S 5418, *4 (E.D. Pa. 1998).
Bot h presunptions nay be overcone by evidence that tends to cal
into question the validity of service. Denials of receipt may
rebut the presunption, but generally wll not overcone the
presunption in the absence of sonme supporting evidence. See,

e.qg., Cendant |1, 311 F.3d at 304 (noting that “at |east one




court has held that testinony denying receipt suffices to rebut

the presunption”) but see id. at 305 (providi ng exanpl es of cases

in which the presunption was rebutted, each of which contained
specific allegations of mailroom m sconduct or other identifiable
irregularity in the receiving or sending procedures) (citing In

re Cendant Corp. PRIDES Litg., 235 F.3d 176, 183 (3d G r. 2000);

In re Cendant Corp. PRIDES Litg., 98 F. Supp. 2d 602, 608 (D.N.J.

2000)) .

Plaintiff previously sought an extension of tine to respond,
claimng that he received the copies of Defendants’ notions to
strike only six days before the responses were due. This delay
occurred because the notions were mailed to Plaintiff’'s old
address, as evidenced by the certificates of service. (See Cert.
of Svc. for Levinson's Mot. to Strike; Cert. of Svc. for MCOP s
Mot. to Strike.) Now before us is Plaintiff’s claimthat he did
not receive a service copy of Defendants’ notion to dismss. The
Certified Mail Receipt, Return Receipt Postcard, and tracking
results, as well as Defendants’ Certificate of Service establish
that the service copy of the notion was properly addressed and
mai |l ed, thus giving rise to the presunption of receipt. (Defs.
Br. at Ex. C.)

Plaintiff offers no support for his protestation that he
never received the copy in the mail. That the notion was
received at his address, at the latest, three days before he left

California for Pennsylvania further belies his denials. Having



presented no evidence in support of his claimthat he never
recei ved a copy of Defendants’ notion, Plaintiff is unable to
rebut the presunption that the properly mailed copy was indeed
received. The evidence establishing the properly addressed
mai |l ing of the service copy goes even further, in establishing
that the docunments were actually received at that address in
accordance with the presunption of regularity.

Plaintiff’s claimthat he did not receive the notion,
therefore, is without nerit and does not itself support any
m st ake, inadvertence, surprise, or excusable neglect for which
relief fromjudgnent may be granted. Rather, it suggests that,
at worst, Plaintiff received the notion, ignored it, and now
presents false clains to this Court in an attenpt to reverse the
damage done. At best, the evidence suggests that Plaintiff
recei ved and subsequently m splaced the notion. Even if
Plaintiff did receive and m splace the notion, that scenario
woul d not negate the fact that he received actual notice of the
pendi ng notion and was obliged to either tinely respond or seek
an extension of time fromthe Court as he had done in the past.
Plaintiff’s clainmed non-receipt of the service copy of the notion
to dismss, therefore, is not credible and provides no conpelling
reason for the long delay in responding.

ii. Travel During Period for Response
Plaintiff clainms that, even if he had received service of

the notion to dismss, he could not have tinely responded because



he was traveling to Philadel phia to participate in depositions
and a nental evaluation during the tinme allowed for a response.
(Pl.”s Br. at 2.) Plaintiff left for Pennsylvania on August 24,
2004, and returned to California on Septenber 6, 2004. |d.
Plaintiff clains that Septenber 6 was “al nost a week after a
response was due.” 1d. Plaintiff, however, had until Septenber
7, 2004 to respond.* Furthernore, the docunents arrived at
Plaintiff’s address on August 21, 2004, three days before he left
for Pennsylvania. (Defs.’” Br. at Ex. C.)

Plaintiff provides no suggestion that anything — other than
hi s cl ai med non-recei pt of the notion — prevented himfrom
seeking an extension of the tine to respond. Plaintiff’s
mul tiple prior requests for extensions of tine to respond
illustrate that he was well aware of the availability of such
ext ensi ons upon request to the Court. (See Pl.’s Mt. for
Extension of Time to Respond to Defs.’ Mdtions to Strike; Order

of May 8, 2003; Order of Sept. 9, 2003.) Such a request for

“The tinme to respond began to run on August 18, 2004, when
the copies were nailed. See Fed. R Civ. P. 5(b)(2)(B) (providing
that service by mail is conplete upon mailing). Local Rule of
Cvil Procedure 7.1(c) provides fourteen days fromthe date of
service to respond to a notion. Federal Rule of Civil Procedure
6(e) provides that three days shall be added to the period for
response when the tine for such is nmeasured from service and
service is acconplished pursuant to Federal Rule of Cvil
Procedure 5(b)(2)(B). Wth these three days added, the response
period would end on Septenber 4, 2004. Rule 6(a), however,
provi des that the |ast day of a period shall not be counted when
that day is a Saturday, Sunday, or |egal holiday. Because
Sept enber 4, 2004 was a Saturday, Septenber 5, 2004 was a Sunday,
and Septenber 6, 2004 was Labor Day, the response was due on
Tuesday, Septenber 7, 2004.



extension could even have been nmade after the expiration of the
response period itself. See Fed. R Cv. P. 6(b).

In addition to know ng that an extension could be requested,
the expiration of tinme limts for response never previously
prevented Plaintiff fromsubmtting docunents to this Court. For
exanpl e, Defendants filed and served a series of discovery
notions on June 8, 2004. (Defs.’” Mdt. to Conpel Disc.; Defs.
Mt. to Conpel Pl.’s Dep.; Defs.” Mdt. to Conpel PI.’s Mental
Eval .) The responses to those notions were due on June 25, 2004.
See n. 4, supra. One of those notions was anended by a filing
submtted and served on June 16, 2004, wth a response period
ending July 6, 2004. (Defs.” Am Mdt. to Conpel Pl.’s Mental
Exam) Plaintiff filed no response to any of these notions until
July 14, 2004, over a week after tinme for a response to the nost
recent notion had expired. (Pl.’s Resp. to Defs. Mt. to
Conpel .) Neither Defendants nor this Court objected to the late
filing.

Plaintiff’s suggestion that Defendants purposefully
orchestrated this series of events is inconsistent with the
realities of the situation. Defendants filed their notion to
dismi ss imedi ately upon ascertaining that Plaintiff had not, in
their opinion, conplied with this Court’s Order, and properly
served the notion on Plaintiff. Even if Plaintiff did not, as he
clainms, receive the copy of the Order fromthis Court, he was

still aware of and subject to the rulings nmade by this Court



during the tel ephone conference. Defendants had no obligation to
informhimof either their belief in his nonconpliance with the
Order or of their pending notion. That notice was provided by
service by mail of a copy of Defendants’ notion to Plaintiff’s

| ast known address. Nor did Defendants have any obligation to
delay the filing of their notion based on their know edge t hat
Plaintiff was scheduled to participate in discovery in

Phi | adel phi a. Defendant mail ed, and even confirmed delivery of,
the notion to dism ss before Plaintiff’s schedul ed departure from
Cal i forni a.

Plaintiff’s previous actions in requesting (and bei ng
liberally granted) extensions, as well as in filing beyond the
time allotted for response, belie his claimthat a tinely
response woul d have been inpossible. Plaintiff further fails to
support his suggestion that Defendants intentionally created a
situation in which it was inpossible for himto respond. Thus,
the concurrence of Plaintiff’s trip to Philadel phia with the
period for filing a response to Defendants’ notion to dism ss
does not provide a conpelling reason for the delay in respondi ng
to that notion.

i1i. Non-Receipt of Notice fromthe Cerk of Court
Plaintiff clains that he did not receive any correspondence

fromthe Clerk of Court since the Notice of Discovery Hearing.?®

Plaintiff states that, at the tine his notion was
subm tted, he had not “received anything fromthe Cerk since the
Notice of Discovery Hearing mailed on June 16, 2004. . . .” W



As wth his clainms regarding non-recei pt of Defendants’ notion,
Plaintiff nmust overcone the strong presunption of regular receipt

of mail that arises upon nmailing. See supra Cendant |1; Fiore.

Al t hough we do not have before us a mailing receipt as we did in
consi dering Defendants’ service of pleadings on Plaintiff,
mai | i ng can be established by circunstantial evidence “such as
evi dence of standard operating office procedures or business

practices regularly used.” See Cendant |1, 157 F. Supp. 2d at

391 (internal citations omtted).

I n nost instances, information regarding the regular mailing
practices woul d be presented by the party asserting that a letter
was received. Here, however, the question is not whether an item
was mailed by a party, but rather, whether an itemwas mail ed by
the Cerk of Court. It is the regular practice of the Cerk of
Court to mail a paper copy of each court order and judgnent to
any party or attorney that has not consented to electronic
service. See Cerk’'s Ofice Procedural Handbook, U S. Dist. C.
for the EE Dist. of Pa., Appendix A at 14. Mai | returned as
undeliverable is placed in the file.

Each order of this Court in the file for this case bears a
handwitten mark indicating the date of entry and mailing, and
the list of nanes to whom paper copies of that order were nmail ed.

Plaintiff’s name is listed on each order, including the Oder

assune that Plaintiff refers to the notice mailed on July 16,
2004.



dismssing Plaintiff’s clains with prejudice.® This narking
indicates that, in keeping with the regular practice of the
Clerk’s office, a copy of the Order was mailed to Plaintiff.
Furthernore, the docket entry for the Order dism ssing
Plaintiff’s clains is marked “ENTERED AND COPI ES MAI LED.” Docket

Entry of Sept. 15, 2004 in Bloneyer v. Levinson, Gv. A No. 02-

8378 (E.D. Pa.). W find this sufficient to establish that the
Order was mailed, giving rise to the factual presunption that it
was al so received in due course.

Next, we consider whether Plaintiff has presented sufficient
evidence to rebut the presunption. As discussed above, the nere
deni al of receipt, with no explanation or evidence in support

thereof, is generally not sufficient. See supra, Cendant Il. In

support of his claimof non-receipt, Plaintiff points to earlier
problenms with recei pt of court correspondence. (Pl.’s Br. at 3.)
Earlier in this case, after failing to respond to Defendants’
notions to strike, Plaintiff claimed that he had received no
correspondence since filing his notice of change of address.

(See Pl.’s Ltr. to Cerk of . of May 4, 2003.) At that tine,
Plaintiff sent a letter to the Cerk noting that he had

di scovered the problemonly upon logging on to PACER 1d. This

Court, in recognition of Plaintiff’s claimof non-receipt,

°The file copy of the Order signed Septenber 15, 2004
(entered Septenber 16, 2004) dismissing Plaintiff’s clainms (Doc.
No. 46) bears the handwitten text “9/16/04 Bl onmeyer D |l on”
indicating the date of mailing and recipients.



vacated the Orders granting Defendants notions to strike, and
gave Plaintiff additional tinme to respond. (Order of My 9,
2003.)

Plaintiff’s current clains of problens in receiving mai
fromthe Cerk of Court do not have the benefit of being
subsequent to a change of address.’ Plaintiff provides no
evi dence of either any inpedinment to his receipt of mail or to
any regul ar procedures for the processing of incomng mail that
support his claimof non-receipt. Furthernore, considering the
totality of the circunstances, this Court has significant doubts
as to Plaintiff’'s credibility.

Plaintiff’s claimof non-receipt, particularly when
consi dered agai nst the backdrop of his other simlar clains,
suggest an unusual and unlikely scenario. Although the postal
systemis not perfect, it is difficult to believe that during two
periods throughout this case, Plaintiff failed to receive
multiple notices fromthe Cerk. It is even nore incredible that
both such periods coincided with instances in which Plaintiff
failed to tinmely respond to notions made by Defendants that were
subsequently resolved in Defendants’ favor. The proposition that
the reason for this failure to respond was a | ack of court notice

becones even | ess pl ausi bl e when we consider that Plaintiff’s

Plaintiff did not submt a second change of address until
he filed the instant notion. See Doc. No. 50. Plaintiff nakes
no claimthat he noved at any tinme that would have affected his
recei pt of Defendants’ notion or notices fromthis Court.



pattern of failing to respond to court orders and party
subm ssions extends to his appellate activity as well.

Plaintiff appealed to the Third Crcuit for relief fromthe
same Order from which he now seeks relief in this Court. The
briefing schedule for that appeal published on March 30, 2005
required Plaintiff to submt a brief in support of his appeal by
May 9, 2005. (Docket Entry of Mar. 30, 2005 “BRI EFI NG NOTI CE

| SSUED” in Bloneyer v. Levinson, No. 05-1849 (3d Gr.).) 1In

addition to the regul ar appellate briefing requirenents,

Def endants filed a notion to quash the appeal on May 3, 2005,

whi ch required a response by May 16, 2005. (Docket Entry of My
3, 2005 “MOTION’ in Bloneyer, No. 05-1849.) Plaintiff nmade no
subm ssions to the Third Circuit in response to either of these
items. As a result, his appeal was dism ssed for failure to
prosecute on May 18, 2005. (Docket Entry of May 18, 2005 *“CLERK
ORDER’ in Bloneyer, No. 05-1849.)

Plaintiff’s credibility as to his non-receipt of mailings
fromthe Cerk is further underm ned by his claim made despite
substantial evidence to the contrary, that he did not receive
Def endants’ notion. Furthernore, Plaintiff had access to PACER
and knew that logging on to that systemwould provide himwth
updated information with regards to his case. (See Pl.’s Ltr. to
Clerk of CGt. of My 4, 2003.)

Thus, considering all the circunmstances surroundi ng

Plaintiff's claimthat he did not receive notice fromthe court



that a judgnent had been entered against him we find that
Plaintiff’s claimis not credi ble and does not support a finding
of excusabl e negl ect.

iv. Reliance on Opposing Counsel and Stenographer

Plaintiff asserts that his delay in responding to
Def endants’ notion is due, at least in part, to Defendants’
failure to alert himto the pending notion and to statenents nade
by a stenographer regarding the timng for the preparation of
deposition transcripts. (See Pl.’s Br. at 3-4.)

Wth regards to Defendants and defense counsel, Plaintiff
clainms that they were silent as to the pending notion and
continued the discovery process even after the notion (allegedly
unbeknownst to Plaintiff) was granted. (Pl.’s Br. at 3.)
Plaintiff asserts that throughout all of his interactions with
Def endants or defense counsel during his visit to Phil adel phi a,
there was no nention of the pending notion. 1d. Plaintiff
further conplains that Defendants conti nued seeking di scovery
responses beyond the filing of the notion and up through October
29, 2005. 1d. Defendants admt that they sought Plaintiff’s
signature on proprietary release forns for institutions that
refused to accept the general release previously signed by
Plaintiff earlier in the discovery process. (Defs.’” Br. at I1.)
Def endants state that they sought the conpleted forns despite the
favorabl e decision on their notion because they anticipated that

Plaintiff mght appeal. 1d. This seens a reasonable



expectation, and, if fulfilled, would have neant that the nedical
records mght yet prove necessary for Defendants’ case.

Plaintiff apparently does not claimthat these actions were
responsible for the initial delay. Rather, Plaintiff seens to
cl ai mthat because he inferred from Def endants’ behavi or that
not hi ng of inportance was occurring in his case, he did not check
t he docket via PACER or otherw se seek information concerning the
status of his case such that he m ght have been alerted earlier
to the notion and resulting dismssal. (See Pl.’s Br. at 3.)
Plaintiff argues that his inferences and resulting inattention to
his case were further justified by the statenment of the
st enographer in attendance at Plaintiff’s deposition of Levinson
that the transcripts would take sone forty-five days to produce.
Id.

Plaintiff’s reliance on Defendants’ behavior and the tim ng
of the production of deposition transcripts was seriously
m spl aced. Defendants have no obligation to provide any notice
of the filing of their notion beyond service of a copy of that
nmotion pursuant to the rules of procedure. Nor did Plaintiff
have any reason to believe that Defendants, their counsel, or a
st enogr apher spoke for this Court with regards to whet her any
“serious action[]” in his case m ght occur at any given tine.
(See PI.’s Br. at 3). Furthernore, it is clear from Federal Rule
of Cvil Procedure 26(d) that the discovery activity of one party

“does not operate to delay any other party’s discovery.” Fed. R



Cv. P. 26(d). Plaintiff, regardless of his pro se status, is
bound by the sanme procedural rules as any party, and there is
nothing to indicate that, as he proposes, the preparation of
deposition transcripts can effect what anbunts to a stay of

pr oceedi ngs.

Utimately, Plaintiff is responsible for his own case, and
cannot rely on others to go beyond the requirenents of the
Federal Rules of Cvil Procedure in providing himspecial
addi tional notice of activity in his case. W find that he could
not reasonably have relied on the silence of Defendants, an
overlap in discovery, or the statenents of a stenographer in
deciding how to proceed with his case. Thus, Plaintiff’s clains
based on this reliance do nothing to push the balance in his
favor with regards to whether his delay was due to excusabl e
negl ect .

V. M sunder st andi ng of “Wth Prejudice”

Al t hough not presented as a separate reason supporting his
delay, Plaintiff asserts that his m sunderstandi ng of the inpact
of the dism ssal with prejudice contributed to the continued
delay in response. (Pl.’s Br. at 4). Plaintiff clains that,
upon finally checki ng PACER on Novenber 9, 2004, he imrediately
tried to “salvage” his case. 1d. He clainms that, by the second
week of Novenber, he drafted both a letter to the Cerk regarding

the alleged problens with receiving notices and an objection to



Def endants’ notion.® 1d. He did not, at that point, request an
extension of time or otherw se contact this Court directly in an
attenpt to preserve his rights. Plaintiff does not explain the
| ack of any attenpts to contact the Clerk or this Court by

tel ephone. Instead, Plaintiff informs us that he never sent the
drafted itenms to the Court because he interpreted the term“wth
prejudice” in the dism ssal order to nean that he had no further
recourse in the District Court. 1d.

Plaintiff’s understanding of “with prejudice” does not,
however, negate the fact that, if he had consulted the Federal
Rul es of Cvil Procedure, he would have found that relief m ght
be avail abl e under the sane provision that is the basis of the
instant nmotion. Furthernore, Plaintiff was aware from previous
proceedi ngs that this Court has the power to vacate its own
orders. In any event, Plaintiff’s apparent m sunderstandi ng of
the effect of the dismssal with prejudice does not explain
either his failure to prosecute his appeal or his failure to
bring this notion until the very |ast possible day permtted
under Rule 60(b)(1). Thus, we find Plaintiff’s confusion
regardi ng the neaning of “wth prejudice” to be unpersuasive as
used by Plaintiff to support his notion for relief fromjudgnent.

B. Danger of Prejudice to the Non-Movant

Def endants’ response does not specifically address the issue

8Pl ai ntiff has not submitted these drafted docunments to this
Court at any point in the proceedings.



of prejudice that mght result fromgranting of Plaintiff’s
notion. It is evident, however, that the relief fromthe
di sm ssal of this case would require significant further
di scovery on Defendants’ part. The underlying clains include
ongoing injuries allegedly resulting fromsone conduct of
Def endants. These clains of current and future injury pronpted
Def endants to seek a court-ordered psychiatric examnation to
eval uate the current state of Plaintiff’s mental health.
Plaintiff submtted to such an exam nation in August, 2004. Due
to the forward-|ooking nature of Plaintiff’s clains, however,
Def endants would likely need to re-examne Plaintiff or be
prejudi ced by relying on the now outdated snapshot of Plaintiff’s
mental health. Either choice could result in prejudice to
Def endant s.

C. Lengt h of Del ay

The judgnent fromwhich Plaintiff seeks relief was entered
on Septenber 16, 2004. Plaintiff filed the instant notion on
Sept enber 15, 2005, exactly one year after the entry of judgment.
According to Plaintiff’s clainms, he becane aware of the entry of
j udgnment on Novenber 9, 2004. This notion was filed over ten
months after that date. Plaintiff’s first attenpt to respond to
the notion, in the formof his appeal to the Third Grcuit, was
made si x nonths after the entry of judgnment and over four nonths
after Plaintiff clainms he first |earned of the judgnent.

Plaintiff’'s appeal, as discussed above, was dism ssed for failure



to prosecute because Plaintiff entirely failed to make (or seek
additional tinme for) the subm ssions required either by the
briefing schedule issued by the Third Grcuit or in response to
Def endants’ notion to quash the appeal. The instant notion was
filed nearly four nonths after Plaintiff’s appeal was di sm ssed.
Al though Plaintiff timely filed this notion, the length of the
delay, particularly in light of his failure to diligently pursue
what he thought was the appropriate avenue for relief, weighs
agai nst excusing Plaintiff fromthe effects of this Court’s
j udgment .

D. Movant’s Good Faith

Thr oughout the course of this litigation, which was
initiated nearly three years before the instant notion was filed,
Plaintiff has repeatedly ignored both the rules of procedure and
his obligation to prosecute his clains. Cccasional filing out of
tinme and resistance to discovery, particularly in |ight of
Plaintiff’s pro se status, m ght not suggest bad faith. The
pattern of ignoring the obligation to respond to pleadi ngs and
court orders is deeply troubling, and reflects an escal ati on of
earlier problematic behavior. This Court, as discussed above, is
concerned that Plaintiff’s clains as to the reasons for this
delay are not wholly credible. Although it is not certain
whet her Plaintiff acted entirely in bad faith, these
considerations of credibility and apparent attenpt to “sal vage”

clainms that were only ever pursued in fits and starts seens to



preclude the conclusion that Plaintiff acted in good faith.
I11. Conclusion

The above di scussion of the Pioneer factors illustrates that
none of the four factors weighs in favor of Plaintiff. Al though
the question of prejudice is not altogether clearly resol ved by
the record before us, each of the other factors, nost inportantly
the reason for delay and the absence of good faith, weighs
against granting Plaintiff relief fromthe judgnent entered
against him Plaintiff’s clainms that he has not received
nunmerous mailed itens in this case have transcended what is
bel i evabl e, even considering that the U S. Postal Service is not
infallible. Plaintiff’s continued reliance on such cl ai ns,
particul arly when coupled with his overall failure to diligently
pursue his clains and abi de by procedural rules — both of which
i nfluenced the analysis of nore than one of the Pioneer factors
—- bring us to the conclusion that Plaintiff’s neglect, error,
and del ay were not “excusable.” Thus, relief from judgnent
pursuant to Rule 60(b) is not appropriate.

For all of the reasons set forth above, Plaintiff’'s notion
for relief fromjudgnent is denied pursuant to the attached

or der.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRUCE D. BLOMVEYER : CIVIL ACTI ON
v. : 02- 8378

DOUGLAS F. LEVINSON, M D., NEDI CAL :

COLLEGE OF PENNSYLVANI A, MEDI CAL

COLLEGE OF PENNSYLVANI A HOSPI TAL,

EASTERN PENNSYLVANI A PSYCHI ATRI C
| NSTI TUTE

ORDER
AND NOW this 21st day of February, 2006, upon
consideration of Plaintiff’s Mdtion for Relief (Doc. No. 51), and
all responses thereto (Doc. No. 52), it is hereby ORDERED t hat

the notion is DEN ED

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




