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Shawn Herring plead guilty on June 20, 2002, to Count |
of an Information charging himw th possession of a firearmby a
convicted felon. | sentenced himon February 26, 2003, to one
hundred twenty nonths inprisonment. M. Herring did not file a
di rect appeal. He now noves to have his sentence vacated, set
aside, or corrected pursuant to 28 U S.C. §8 2255. The Court
appoi nted counsel for M. Herring and held a hearing on February
9, 2006.

The defendant in his pro se notion argued that his
counsel was ineffective because of counsel’s failure to file a
nmotion to suppress, failure to informthe defendant of an
entrapnent defense, failure to object at sentencing to an
i nproperly cal cul ated offense level, and failure to file a notice
of appeal. M. Herring also clains that he was not aware that he
was facing a statutory maxi num sentence of ten years. At the

hearing on the notion, the defendant withdrew all cl ainms except



t he one based on the argunent that his counsel was ineffective
because of her failure to file a notice of appeal.

At the hearing on the notion, the defendant, his
not her, and his former counsel, Jeanne K. Dam rgian, Esquire,
testified. There was sone divergence of testinony as to the
ci rcunstances surrounding the filing of an appeal. The Court
found Ms. Damrgian nore credi ble than the defendant on the facts
surroundi ng an appeal and, therefore, accepts her testinony. M.
Damrgian is a very experienced crimnal defense counsel who had
a specific and detailed recollection of her discussions with the
def endant about his appeal rights. M. Herring testified that
Ms. Damrgian told himafter the sentencing hearing that she
woul d contact himto discuss an appeal. Apart fromthe fact that
Ms. Dam rgian deni ed naki ng such a statenent, it seens unlikely
that she would do so. She had told the defendant that day that
she saw no basis to appeal if the Court inposed a sentence of one
hundred twenty nont hs which the Court did.

Based on the testinony of Ms. Dam rgian, the Court
finds the facts as follows. On the day of sentencing, M.
Damrgian met with M. Herring in the cell block before the
sentencing hearing. She told himthat unless the Court’s
sentence exceeded ten years, there would not be any basis on
which to appeal. She also discussed with himthe tinme franme in

whi ch he nust appeal. They also discussed the fact that the



government was withdrawing its notion under 5K1.1. M. Damrgian
expl ained to the defendant that there was no basis on which to
chal | enge that because he had failed to appear for an earlier
sentencing. She also told himthat the governnent still had the
option of charging himwth the failure to appear. She also

di scussed with himthe fact that the Quideline range exceeded the
statutory maxi mum She had earlier discussed with the defendant
the fact that because she had negotiated a one count information,
she had limted his exposure to the one hundred twenty nonths
because that was the statutory maximum M. Herring did not
express any desire to appeal at that point.

After the Court inposed sentence, the defendant woul d
not speak to Ms. Damrgian. He was very angry and Ms. Dam rgi an
attenpted to speak to himbut he would not speak to her. M.
Herring never told Ms. Damrgian that he wanted her to file an
appeal. She had no tel ephone calls fromM. Herring or any
menber of his famly during the ten day appeal period. Sone tine
after the appeal period expired, she had a call from M.
Herring’s nother. M. Damrgian did not make any effort to make
any contact M. Herring during the ten day tine period.

The controlling precedent in this matter is Roe v.

Flores-Ortega, 528 U S. 470 (2000). The Suprene Court hel d:

counsel has a constitutionally-inposed
duty to consult with the defendant about an
appeal when there is reason to think either (1)
that a rational defendant would want to appeal

3



(for exanple, because there are nonfrivol ous

grounds for appeal), or (2) that this particul ar

def endant reasonably denonstrated to counse

that he was interested in appealing. |In naking

this determ nation, courts nmust take into

account all the information counsel knew or

shoul d have known. See 466 U.S. at 690

(focusing on the totality of the circunstances).

Al t hough not determ native, a highly rel evant

factor in this inquiry will be whether the

conviction follows a trial or a guilty plea,

bot h because a guilty plea reduces the scope of

potentially appeal abl e i ssues and because such a

pl ea may indicate that the defendant seeks an

end to judicial proceedings.

Id., at 480.

Applying Roe to the facts of this case, the Court
concludes that there was no ineffective assistance of counsel
wWth respect to the filing of a notice of appeal. M. Damrgian
did consult with M. Herring prior to the appeal and expl ai ned
her view that there would be no basis to appeal a sentence of one
hundred twenty nonths or less. After the sentencing, the
def endant was angry and refused to speak with her. At that
point, |I think Ms. Damrgian’s obligations ended. | do not
believe that she had an obligation to pursue M. Herring after
sentence to see if he wanted her to file a notice of appeal. The
defendant plead guilty knowng full well that there was a one
hundred twenty nonth statutory maxi numthat was bel ow t he
Gui deline range. Before sentencing, he also knew that he had
failed to appear for his first sentencing and that the governnent

had withdrawn its 5K1.1 notion. M. Damrgian had advised M.



Herring that there was probably no | egal basis to oppose that
motion in view of his failure to appear.
Under all the circunmstances, the Court finds no

i neffecti ve assi stance of counsel.
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AND NOW this 22nd day of February, 2006, upon
consi deration of defendant’s Mtion to Vacate/ Set Aside/ Correct
Sentence under 28 U.S.C. 2255 (Docket No. 44), the governnment’s
opposition (Docket No. 53), the defendant’s response thereto
(Docket No. 55), and after a hearing on February 9, 2006, ITIS
HEREBY ORDERED that said notion is DENIED. There is no basis to

issue a certificate of appealability.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




