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Goria Palma is suing her former enployer, Volunteers
of Anmerica Delaware Valley (“VOAD') as a result of her
term nation on February 11, 2003. Palma clains that VOAD
di scri m nat ed agai nst her based upon her age, sex, race and
national origin. She brings clains for wongful termnation,
retaliation and harassnent under the Age Discrimnation in
Enpl oyment Act (“ADEA’), 29 U.S.C. 8 621 et seq.; Title VIl of
the Gvil Rights Act of 1964 (“Title VII"), 42 U S.C. § 2000 et
seq.; 42 U.S.C. 8§ 1981, et seqg. (“8 1981"); and the Pennsyl vani a
Human Rel ations Act (“PHRA’), 43 Pa. Const. Stat. Ann. 8 951 et
seq. She also brings a state law claimfor intentional
infliction of enotional distress.
VOAD filed a notion for sunmary judgnment on all of the
plaintiff’s clains. The Court held oral argunent on the notion

on July 21, 2005. The Court will grant the notion.



Facts
The facts in the light nost favorable to Palma are as
follows.! Palnma began working as a Director of Residential
Services with VOAD on Decenber 2, 2002. VOAD is a non-profit
organi zation that provides community-based assi stance to needy
children, the elderly, the honel ess, and those with chronic
mental health issues. Palm, a Mexican-Anmerican female, was
fifty-three years old when she was hired. (Palma EECC Aff.?2).
Hust on Johnson hired Pal ma for a ninety-day
probati onary status period. Johnson was Palma’ s direct
supervi sor, and was responsi ble for VOAD s division assisting

clients with nental health issues. (Palma Dep. | at 74-753

I'n deciding a notion for summary judgment, the Court nust
view the facts in the light nost favorable to the non-noving
party. Summary judgnent is appropriate if all of the evidence
denonstrates that there is no genuine issue of material fact and
that the noving party is entitled to judgnent as a matter of |aw
Fed. R Civ. Pro. 56(c). The noving party has the initial burden
of denonstrating that no genuine issue of material fact exists.
Once the nmoving party has satisfied this requirenent, the non-
nmovi ng party must present evidence that there is a genuine issue
of material fact. The non-nobving party nmay not sinply rest on
t he pl eadi ngs, but nust go beyond the pleadings in presenting
evi dence of a dispute of fact. Celotex Corp. v. Catrett, 477
U S. 317, 323-24 (1986).

This affidavit is attached to Palma’'s response to the
nmotion as part of Exhibit A

Two depositions of Palma were taken. The first (“Pal ma
Dep. 1”) is attached in part as Exhibit Cto the defendant’s
notion and Exhibit Ato the plaintiff’'s response. The second
(“Palma Dep. I1”) is attached in part as Exhibit F to the
def endant’ s noti on.



Johnson Dep. at 9-11%.

According to Pal ma, Johnson expressed disinterest in
her attenpts to advance and excel on the job while show ng
interest in the acconplishnments of African-Anmericans |ike
himsel f. On one occasion, when Pal ma made a suggestion at a
staff neeting, Johnson responded, “you don’t have to re-invent
t he wheel.” Johnson asked Pal ma to repeat herself, claimng that
he did not understand her accent when she spoke. Palma clains
t hat Johnson favored Donna Moore, a fenale African-Anerican
enpl oyee younger than Palnma, allow ng her access to a semnar to
whi ch he deni ed Pal ma access, and ignoring a confrontation that
she had with anot her enpl oyee. (Palnma EEOCC Aff.).

Pal ma al so conpl ai ns of Johnson’ s physical conduct
towards her. According to Pal ma, Johnson touched her on three
occasions. Once, Johnson rubbed her arm between her shoul der and
el bow He left his hand there for less than a m nute and said,
“What's going on?” The second tinme, Palnma and Johnson were at a
di ner near the office. He noved closer to her, took her hands,
and said, “doria, give ne tine, don't just shoot ne.” Palnm
moved away. On anot her occasion, there was “sonme sort of
touching” in the main office. Palm did not ask Johnson to stop
touchi ng her or conplain to anyone about the incidents. (Palm

Dep. | at 181-82, 185, 191, 197-98).

“Johnson’ s deposition is attached in part to VOAD s notion
as Exhibit A



Pal ma admts that she had nultiple problens in her
rel ati onships with VOAD staff nenbers. Palma was not able to
establish a “good rapport” with Gace Glbert, a fiscal clerk who
was supposed to report to Palma. On one occasion, Gl bert

commented to Palma that Mexican food was “horri bl e” and nade fun

of her accent. Another tine, Glbert remarked, “I know you,
you're a Mexican, right, | know you.” Glbert also referred to
Pal ma as an “old lady.” Palma did not conplain to anyone about

these remarks. (Palnma Dep. | at 144-45, 152, 171; Palm Dep. |
at 179-80).

I n a nmenorandum of Decenber 23, 2003, Pal ma conpl ai ned
about G lbert’s work habits. She stated that G| bert was a
“di sruptive influence” who did not follow the “chain of command.”
She made no nention of problens relating to her race or national
origin. Johnson was concerned because there had been no prior
indication that Gl bert was a problem On January 25, 2004,
Gl bert asked to be transferred so that she would not have to
report to Palma. Gl bert described her interaction wth Pal ma as
follows: “l spend the majority of ny tinme avoiding ny present
director, so that I won’t upset her in any way. However, |
cannot avoid her all day, because sonetinmes | nust be upstairs to
conplete my work for that day.” (Palma Dep. Il at 148-152, 179-

80; Johnson Dep. at 25-26, 34; Glbert Letter to Johnson®).

This letter is also attached to VOAD s notion as part of
Exhibit A



Pal ma al so had a confrontation with a Program Manager
Cassandra Jenkins. Palma called Jenkins to her office and told
her that she “was acting like a child and having a tantrum”
Jenkins “did not appreciate” Palna’s statenment and found it
“offensive.” Jenkins felt that Palma was “tal king down to her”
and “di srespecting” her when they interacted. Palm also admts

that she had a “run-in with JB Sanuels where he was upset with

[her].” Palnma’s managenent style caused conflict with the staff
such that “generally every day . . . another person was upset
because of their interactions wwth Ms. Palma.” (Palma Dep. Il at

179-80; Jenkins Dep. at 31, 34°% Hal per Dep. at 29').

Johnson term nated Pal ma on February 11, 2003, stating
that she was not a “good fit.” She was replaced by Jane
Wllianms, a thirty-six-year old African-Anmerican woman. (Pal ma

EEOCC Aff.; Resp. at 8; Resp. Ex. K).

1. Analysis
A Wongful Term nation and Retaliation d ains

The wongful termnation and retaliation clains under

®Thi s deposition is attached in part to VOAD s notion as
Exhi bit D.

Thi s deposition is attached in part to VOAD s notion as
Exhi bit E.



the ADEA, Title VII, 8 1981 and the PHRA require application of
t he burden-shifting framework that the Supreme Court articul ated

in McDonnell Douglas Corp. v. Geen, 411 U S. 792, 802 (1973).

First, the plaintiff nust establish a prima facie case of
discrimnation. 1d. |If the plaintiff succeeds, the burden
shifts to the defendant to articulate sone |egitinate,

nondi scrim natory reason for the enployee’ s rejection. 1d.
Finally, should the defendant carry this burden, the plaintiff
then nust have an opportunity to prove by a preponderance of the
evidence that the legitimte reasons offered by the defendant
were not its true reasons, but were a pretext for discrimnation.

ld.; Jones v. Sch. Dist. of Philadelphia, 198 F.3d 403, 410 (3d

Gr. 1999).

1. Pri ma Faci e Case

a. Wongful Term nation

Pal mra has all eged that she was wongfully term nated
because of her age in violation of the ADEA and the PHRA, her sex
inviolation of Title VII and the PHRA, and her race and nati onal
originin violation of Title VII, 8 1981, and the PHRA. To nake

out a prima facie case for wongful term nation under the

McDonnel | Dougl as test, a plaintiff nust show that (1) she was a
menber of a protected class, (2) she was discharged, (3) she was

qualified for the job, and (4) she was replaced by soneone



outside of the protected class or persons outside of the
protected class were treated nore favorably in a manner that

gives rise to an inference of discrimnation. Texas Dep’'t Cnty.

Affairs v. Burdine, 450 U S. 248, 254 n. 6 (1981); Goosby v.

Johnson & Johnson Med., Inc., 228 F.3d 313, 318-19 (3d G

2000); Jones, 198 F.3d at 410; Schurr v. Resorts Int’'l Hotel,

Inc., 196 F.3d 486, 499 (3d Cir. 1999); Sinpson v. Kay Jewelers,

142 F.3d 639, 644 n. 5 (3d Cr. 1998).

(1) Protected d ass

The ADEA and PHRA only protect persons over 40 years of
age. Sinpson, 142 F.3d at 644 n. 5. Palm can show that she was
within this protected class, as she was fifty-three years old
when she was hired by and term nated by VOAD. As a Mexi can-
American fenmal e, she can al so show that she is a nenber of a
protected class for purposes of her gender, race and nati onal
origin discrimnation clains under Title VII, 8§ 1981 and the
PHRA. Burdine, 450 U.S. at 254 n. 6; Goosby, 228 F.3d at 318-19;
Schurr, 196 F.3d at 499.

(2) Discharge

It is undisputed that Pal ma was di scharged from her

position with VOAD. Therefore, she can establish prong two of



her prima facie case for wongful term nation under the ADEA,

Title VII, 8§ 1981 and t he PHRA

(3) Qualified
Pal ma nust show that she was qualified for her job;
however, the standard for showings at the prima facie stage is
“not onerous.” Burdine, 450 U S. at 253. Palnma had many years
of experience and a nmaster’s degree. (Palma EEOCC Aff.). Thus,

she was qualified for purposes of the prima facie test.

(4) Replaced by a Non-Menber of the
Protected C ass; Non- Menbers Treated
More Favorably

Pal ma nust show that she was replaced by a non-nenber
of the protected class, or that non-nenbers of the protected
class were favored in a manner that gives rise to an inference of
di scrim nation.

Wth respect to age discrimnation, Pal ma has shown
that she was replaced by WIllianms, who was thirty-six years ol d.
(Resp. Ex. K). Thus, Palm can satisfy prong four and nake out a
prima facie case of age-based wongful term nation under the ADEA
and t he PHRA

For her sex discrimnation claim Palm nust show that
she was replaced by a nale or that nmales were favored. However,

Pal ma was replaced by a female. (Resp. Ex. K). [In addition,



Pal na all eges that other fenal e enpl oyees, and not nale
enpl oyees, were favored. (Resp. at 3). Thus, she fails to
satisfy prong four or make out a prinma facie case of sex-based
wongful termnation under Title VII or the PHRA

Prong four of the test for Palnma’s race and nati onal
origin discrimnation clainms requires her to show that she was
replaced by a non- Mexi can- Aneri can, or that non- Mexi can- Anericans
were favored by VOAD. Palnma clains that Johnson, her supervisor
and an African-Anerican, favored African-Anericans.® (Resp. at
8). She was replaced by an African-Anerican. (Resp. at 8).
Thus, she can satisfy prong four and nmake out a prim facie case
of unlawful race and national origin-based wongful termnation

under Title VII, 8 1981, and the PHRA.

b. Retal i ati on

To make out a prina facie case of retaliation, Palnm
must establish that (1) she engaged in protected activity, (2)
she was di scharged subsequent to or contenporaneously with such
activity, and (3) there is a causal |ink between the protected

activity and the discharge. Wodson v. Scott Paper Co., 109 F.3d

913, 920 (3d Cir. 1997). The allocation of the burden of proof

for the federal and state retaliation clains follows the famli ar

8Pal ma' s presentation of the affidavit of A oria Washington,
an African- Anerican enpl oyee who cl ai nms that Johnson
di scrim nated agai nst her, weighs agai nst her argunent that
Johnson favored African-Anerican enpl oyees. (Resp. Ex. H).
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McDonnel I Dougl as pattern. [d. at 919.

(1) Protected Activity

In the retaliation context, protected activity is an
enpl oyee’ s opposition to enploynent practices that are unl awful

under the anti-discrimnation statutes. Barber v. CSX Distrib.

Servs., 68 F.3d 694, 702 (3d Cr. 1995). This opposition can be
formal or informal, and internal, as in a conplaint to
managenent, or external, as in a conplaint to the EECC. 1d. 1In
the context of sex discrimnation, retaliation can involve a quid
pro quo situation, where an enployer retaliates against an

enpl oyee who has rejected or objected to the enpl oyer’ s sexual

advances. Burlington Indus., Inc. v. Ellerth, 524 U S. 742, 751

(1998).

VOAD argues that Palnma did not engage in any protected
activity. In her first deposition, Palma clainmed that she orally
conpl ained to Johnson about G lbert’'s alleged coments to her
(Palma Dep. | at 160). Just before that, however, she had
admtted that she did not conplain to anyone, in human resources
or otherw se, about these coments. (Palma Dep. | at 152-54,
156). In her second deposition, she confirmed that even when she
conpl ained to Johnson in witing about her problenms with G| bert,
she did not nention race or national origin. (Palm Dep. Il at

148- 152) .

10



There is no evidence that Palma was a victimof quid
pro quo sexual harassnment. In the first place, Palma admtted at
her deposition that she does not know and has no reason to think
t hat Johnson had a sexual interest in her. (Palm Dep. | at 188-
89).° She cites no exanples of sexual propositions or advances,
or of threats if she did not succunb. Palnma never told Johnson
to stop touching her armor hands, or that she felt
unconfortable. (Palma Dep. | at 185, 197). She did not report
Johnson’ s touching of her armor hands to anyone. (Pal ma Dep.
at 185-86, 197).

It is noteworthy that Palma was not afraid to report
what she thought was inappropriate conduct to her superiors; she
did so in reporting Glbert’s conduct. Yet she never nmade
reference to discrimnation in this or any other report before
she was term nated. She cannot show that she engaged in

protected activity.

(2) Timng of Discharge

Pal ma nmust show that she was di scharged “subsequent to
or contenporaneously with” a protected activity. Wodson, 109

F.3d at 920. Palma admts that she never conpl ai ned about any

°She stated, “I don't think | have ever said that [Johnson]
had or has a sexual interest innme . . . . | don't know that
: | cannot — there’s no way | can — | can know t hat :
That doesn’t nmean precisely in ny mnd that he was to -—wants -—

or looking or wanted to go and have sexual relations with ne.”
(Palma Dep. | at 188-89).

11



di scrimnation before she was termnated. (Palm Dep. | at 152-
54, 156, 185, 197). She argues that she conplained to Maureen
Dobosz imedi ately after she was termnated. (Palnm Resp. at
26). Post-termnation conplaints are irrelevant to a clai m of
retaliatory term nation, which, by definition, occurs after or

cont enporaneously with protected activity.

(3) Causal Link

Ti m ng and ongoi ng antagonismare the two main factors
required for a finding of the causal |ink necessary for

retaliation. Abranmson v. WIlliam Paterson Coll., 260 F.3d 265,

288 (3d Gr. 2001). As nentioned above, there could have been no
antagonismin retaliation for protected activity in this case
because no protected activity occurred before Pal na was
termnated. Attenpted reporting after a term nation cannot be
the cause of the termnation. Palnma fails to establish a prim

facie case of retaliatory term nation

2. Leqgi ti mate Nondi scrim natory Reason

To satisfy its burden of asserting a legitinmate, non-
di scrimnatory reason for Palma’s term nation, VOAD argues that
Johnson term nated Pal ma’s enpl oynent because she was not a “good
fit” for VOAD. Palnma was a probationary enpl oyee when she was

term nated. Johnson took into consideration Palma’'s conflicts

12



with multiple enployees, including Ms. Gl bert, who had not had
any prior enploynment problens. (Johnson Dep. at 25-26). Palm
told anot her enpl oyee that she was acting like a child having a
tantrum (Jenkins Dep. at 31). She also had problens with two
ot her VOAD enpl oyees. (Johnson Dep. at 44-45). It was
legitimate and non-discrimnatory for Johnson to consider

mul tiple conflicts wwth other enployees in this early stage of
Pal ma’ s enploynent. Even if Palma could establish a prima facie
case for all of her wongful termnation and retaliation clains,
Johnson has articulated a legitimte and non-di scrim natory

reason for Palma’'s term nation

3. Pr et ext

To satisfy her burden of showi ng that VOAD s asserted
legitimate, non-discrimnatory reason was in fact a pretext for
di scrimnation, Palm must proffer evidence fromwhich a jury
coul d reasonably either (1) disbelieve VOAD s articul ated
legitimate reasons; or (2) believe that an invidious
di scrimnatory reason was nore likely than not the notivating or

determ nati ve cause of VOAD s acti on. Kautz v. Met-Pro Corp.

412 F. 3d 463, 465 (3d GCir. 2005)(citing Stanziale v. Jargowsky,

200 F.3d 101, 105 (3d Cr. 2000)). Palm must denonstrate such
weaknesses, inplausibilities, inconsistencies, incoherencies, or

contradictions in the proffered legitinmate reasons for VOAD s

13



actions that a reasonable fact finder rationally could find them

unwort hy of credence. Kautz, 412 F.3d at 467.

“IAln enpl oyer would be entitled to judgnment as a
matter of law if the record conclusively reveal ed sone ot her,
nondi scrim natory reason for the enployer’s decision, or if the
plaintiff created only a weak issue of fact as to whether the
enpl oyer’ s reason was untrue and there was abundant and
uncontroverted i ndependent evidence that no discrimation

occurred.” Reeves Vv. Sanderson Plunbing Prods., Inc., 530 U S.

133, 148 (2000).

As di scussed above, when Johnson term nated Pal ma’ s
enpl oynment, he had legitinmate reasons for doing so. O her
enpl oyees reported problens with Pal ma, and Johnson explained to
Pal ma that she was being term nated because she was not a good
fit. In addition, given the sparse evidence of any
di scrimnatory aninmus, there is no reason to believe that Palm’s

termnation was the result of unlawful discrimnation.

Pal ma attenpts to create issues of fact relating to
pretext. She argues that Johnson fabricated stories about her
cl osing down the office and nmaki ng drastic changes, and that he
is generally not credible. She notes that More, a coworker, and
Wl lians, her replacenment, were not term nated for problens that

t hey had.

Johnson consistently stated that the main reasons for

14



Palma’s term nation were her “lack of interpersonal skills,”
“Inability to build teans,” and “comuni cation style.” (Resp.
Ex. B). These reasons are consistent with Pal ma not being a
“good fit.” They are sufficient to justify her term nation.
Assertions about Johnson’s credibility do not affect the Court’s
deci sion on VOAD s summary judgnment notion

Moore and WIllianms, Palma’s all eged “conparators,” were
not simlarly situated. Palma cites one incident for each of

t hese enpl oyees. (Resp. at 20, 22-23). Palm, in contrast,
admts to several continuing problenms with nultiple enployees

within a short period of time. The fact that she was term nated

while they were not, then, does not establish pretext.

Facts indicating that a hirer and firer were the sane
person, and that the firing occurred relatively shortly after the
hiring, have evidentiary val ue wei ghing against a finding of

discrimnation. Waldron v. SL Indus., Inc., 56 F.3d 491, 496 n.

6 (3d Cr. 1995). It is undisputed that although Johnson

term nated Palma’s enpl oynent, he was al so the person who had
hired her a few nonths earlier, know ng her age, sex, race and
national origin. (Palma Dep. Il at 48). Palma fails to
establish that VOAD s asserted legitimte, non-discrimnatory
reason for her termination was pretextual. VOAD is entitled to
sumary judgnent on Palma’s wongful term nation and retaliation

cl ai ns.

15



B. Har assnent

To establish a prima facie case of age, sex, race and
nati onal origin-based harassnment under the ADEA, Title VII, 8§
1981 and the PHRA, Pal na nmust show that (1) she was harassed
because of her protected trait, (2) the discrimnation was
subj ectively and objectively detrinental and severe or pervasive,

and (3) respondeat superior liability exists. Harris v. Forklift

Sys., Inc., 510 U.S. 17, 21 (1993); Aman v. Cort Furniture Rental

Corp., 85 F.3d 1074, 1081 (3d Gr. 1996).

1. Intentional Discrimnnation Because of
Protected Trait

Under the first prong, a plaintiff nust show that her
protected characteristic was a “substantial factor” in

harassnment, and that but for that protected characteristic, “she
woul d not have been treated in the sane manner.” Aman, 85 F. 3d

at 1083.

Pal ma describes only two instances that could relate to
harassnment because of her age. 1In the first, Glbert called her
an “old lady.” This statenent relates directly to age. Palna
al so clainms that Johnson’s statenent that she did not “need to
reinvent the wheel” was based upon her age. This statenent does

not relate to age.

16



As to sexual harassnent, Palnma nentions three
incidents. First, she alleges that on one occasion, after she
had cal |l ed Johnson into her office, Johnson rubbed her armfor a
few seconds, between her el bow and shoul ders, and asked “so
what’'s up?” (Palma Dep. | at 181-82). On another occasion, the
two were at a diner near the office together to discuss a problem
that Pal ma was having with an enployee. (Palma Dep. | at 190-
91). Palma alleges that Johnson rubbed his thunb on her forearm
fromacross the table and asked her to give himsone tine to deal
with the problem (Palma Dep. | at 196). She nakes anot her
all egation of “sone sort of touching” in the main office. (Palm
Dep. | at 198). Gven that there was no sexual conversation and
no touchi ng of anything other than arms, it is not clear that any

of these actions took place because of Palma’ s sex.

Pal ma clains that she was subjected to race and
nati onal origin-based harassnment based upon two comments that she
all eges Glbert nade to her. First, Glbert commented to Pal m
t hat Mexican food was “horrible” and made fun of her accent.

This was in response to Palma’s suggestion of ordering Mexican

food for lunch. It may have been directed at Palma’s race and
national origin. Second, Glbert remarked, “lI know you, you're a
Mexi can, right, | know you.” This conment was directed at

Pal ma’s race and national origin.

17



2. Subj ectively and Objectively Detrinental and
Severe or Pervasive

To be actionable, alleged harassnent must be both
subj ectively and objectively detrinental and severe or pervasive.
Harris, 510 U.S. at 21. This analysis is based upon the totality
of the circunstances, including “the frequency of the
di scrimnatory conduct; its severity; whether it is physically
threatening or humliating, or a nere offensive utterance; and
whet her it unreasonably interferes with an enpl oyee’s work
performance. [d. at 23. Title VII is not a “general civility
code,” and “sinple teasing, offhand coments, and isol ated
incidents (unless extrenely serious) will not anmount to
discrimnatory changes in the terns and conditions of

enpl oynment.” Faragher v. Gty of Boca Raton, 524 U. S. 775, 788

(1998) .

A grant of summary judgnment based upon a | ack of
severity or pervasiveness is appropriate when alleged incidents

of harassnent are mld and isolated. See, e.qg., Bacone v.

Phi | adel phia Hous. Auth., 2003 U.S. Dist. LEXIS 8818 at *11;

Bonora v. Ud Uils., Inc., 2000 U S. Dist. LEXIS 15172 at *11

(E.D. Pa. Cct. 18, 2000); Bauder v. Wackenhut Corp., 2000 U.S.

Dist. LEXIS 4044 at *11-*13 (E.D. Pa. Mar. 23, 2000).

None of the conduct that Pal na describes rises to the

| evel of subjectively and objectively detrinmental or severe or

18



pervasi ve harassnent. Palma nentions only mld, isolated
incidents. One of the allegedly age-based comments, about
“reinventing the wheel,” is a comon expression that does not

relate to age, and the other is mldly offensive at worst.

In terns of sexual harassment, Palnma only nentions that
Johnson touched her armwhile discussing work-related issues. He
never touched sexual body parts or made sexual conments. There
was no physically threatening conduct. Palnma did not conplain
about the touching, and she admts that she did not know if
Johnson had any sexual interest in her. (Palnma Dep. | at 185,

197) .

As to race and national origin, not |iking Mexican
food, noting that a person is Mexican, and having difficulty
under st andi ng an accent do not constitute harassnment. These were
mld, isolated cooments, and involved no physical actions or
threats. Palma all eges no conduct that is objectively and
subj ectively detrinmental or severe or pervasive enough to

consti tute harassnent.

3. Respondeat Superi or

An enployer is vicariously |iable when a supervisor
creates a hostile working environnment for a subordinate.

Ellerth, 524 U.S. at 765. |If no tangible enploynent action was
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taken, an enployer can raise an affirmative defense to show (1)
that it exercised reasonable care to prevent and pronptly correct
any sexual |y harassi ng behavior and (2) that the enpl oyee
unreasonably failed to taken advantage of preventive or

corrective opportunities provided by the enployer. Id.

Here, a tangi ble enploynent action was taken, so the
affirmati ve defense is not available to VOAD. Because the Court
finds that no hostile working environnent was created, however,
VOAD cannot be vicariously liable. VOAD is entitled to sumary

j udgnment on Pal ma’ s harassnent cl ai ns.

C. Intentional Infliction of Enptional Distress

Section 46 of the Restatenent (Second) of Torts sets
forth the mninmumel enents for a claimof intentional infliction

of enotional distress. See Taylor v. Albert Einstein Med. Cr.

562 Pa. 176, 181 (2000). According to section 46, “[o] ne who by
extrenme and outrageous conduct intentionally or recklessly causes
severe enotional distress to another is subject to liability for
such enotional distress, and if bodily harmto the other results

fromit, for such bodily harm” |[d. at 180.

Under Pennsylvania |law, “[t]he gravamen of the tort of
intentional infliction of enptional distress is that the conduct

conpl ai ned of nust be of an ‘extrene and outrageous type.’” Cox
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v. Keystone Carbon Co., 861 F.2d 390, 395 (3d G r. 1988) (quoting

Ri nehinmer v. Luzerne &ty. Cmy. Coll., 539 A 2d 1298, 1305 (Pa.

Super. 1988)). The conduct nust be so outrageous in character,
and so extrene in degree, as to go beyond all possible bounds of
decency, and to be regarded as atrocious, and utterly intol erable

inacivilized society. [d. at 395.

Application of the doctrine is “nost |limted” and

“extrenmely rare” in the enploynent context. Hoy v. Angel one, 720

A. 2d 745, 754-55 (Pa. 1998)(quoting Cox, 861 F.2d at 395). In
Hoy, the court discussed the cases in which this doctrine had
been applied. 1d. They involved homcide, the failure to seek
nmedi cal assistance, the burying of a body, the fabrication of
records to inplicate a plaintiff in hom cide, and the fal se
reporting to the nedia that a plaintiff had a fatal disease. 1d.
(di scussi ng various Pennsylvania cases). In Hoy, the court found
sexual harassnment and a hostile work environnment involving sexual
proposi tions, physical contact, off-color jokes, the regular use
of profanity, and the posting of a sexually suggestive picture.
Id. at 754-55. Yet the court held that “[while we are well
awar e that sexual harassnent is highly offensive and unaccept abl e

conduct,” it did not constitute intentional infliction of

enoti onal distress.

In Cox, the court held that the dism ssal of an

enpl oyee “with an inproper notive and notw t hstandi ng the
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potential effects on” himdid not “rise to the |evel of

out rageousness which is required under Pennsylvania |aw.” Cox,
861 F.2d at 396. The court noted that “while | oss of enpl oynent
is unfortunate and unquesti onably causes hardshi p, often severe,
it is a comopn event and cannot provide a basis for recovery for
intentional infliction of enptional distress.” 1d. at 195

(internal quotations omtted).

The Court has concluded that Palma’s term nati on was
not based upon age, sex, race or national origin discrimnation.
The Court also finds that she was not subjected to retaliation or
har assnment based upon her protected traits. Even if she had
suffered any of these wongs, she would not be able to nmake out a
cl ai munder the very limted doctrine of intentional infliction
of enotional distress, because none of the conduct about which
she conplains is outrageous under the doctrine’ s high standard.
Therefore, VOAD s notion for summary judgnent on this claimis

gr ant ed.

An Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

GLORI A PALNVA ) ClVIL ACTI ON
v :

VOLUNTEERS OF AMERI CA : NO. 04-919

ORDER

AND NOW this 9th day of February, 2006, upon
consideration of the defendant’s Mdtion for Sunmary Judgnent
(Docket No. 38), the plaintiff’s opposition, the defendant’s
reply, and after oral argument held on July 21, 2005, ITIS
HEREBY ORDERED that the notion is GRANTED for the reasons set
forth in a nmenorandum of today’ s date. Judgnent is hereby
entered for the defendant and against the plaintiff. This case

is closed.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




