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MEMORANDUM

EDUARDO C. ROBRENO, J. FEBRUARY 6, 2006
l. BACKGROUND

Plaintiff, Sovereign Bank, and defendant, R R
Donnel |l ey & Sons Conpany (“R R Donnelley”), entered into a
courier service contract under which R R Donnelley was to
transport Sovereign Bank’s noney to, from and between Sovereign
Bank’ s various bank branches. R R Donnell ey subcontracted sone
of the work out to third-party defendant, Transportation
Consul tants of Anerica (“TCA”).

Soverei gn Bank alleges that while an enpl oyee of TCA
was making a pick-up froma Soverei gn Bank branch in Boston

Massachusetts, the enployee left the car unlocked with the keys



inside. Also inside the car were two bags contai ni ng Soverei gn
Bank itenms froma previous pick-up. A thief then entered the car
wi t hout force and drove off with, anong other itens, $98, 147.06
wort h of non-processed Sovereign Bank checks. The checks were
never recovered. R R Donnelley would not conpensate Sovereign
Bank for the | osses.

Sover ei gn Bank brought a breach of contract action
agai nst R R Donnelley. Sovereign Bank seeks damages in the
amount of $115, 136.29: $98, 147.06 for the face val ue of the
stol en checks, $1,857.23 in unreconstructed m ssing ATM deposits,
one $1, 100 mi ssing | oan paynent, and $14, 032.00 for costs
incurred to reconstruct the stolen itens.

R R Donnell ey contends that certain provisions of the
contract with Sovereign Bank Iimt its liability. R R Donnelley
also filed a third-party conpl ai nt seeking i ndemification from
its subcontractor, TCA.

Now before the Court is R R Donnelley s partial notion
for summary judgnment agai nst Soverei gn Bank and R R Donnelley’s
nmotion for summary judgnent against TCA. R R Donnell ey seeks
partial summary judgnment agai nst Soverei gn Bank, contending that
Soverei gn Bank’s damages are contractually limted to a maxi num
of $5,000 for non-processed itenms and $50, 000 for reconstruction
costs. R R Donnelley also seeks sunmary judgnent against third-

party defendant TCA, alleging that TCA is contractually obligated



to indemmify it for this |oss.

1. DI SCUSSI ON

A Legal Standard

A court may grant summary judgnent when “the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.
560). A fact is “material” if its existence or non-existence
woul d affect the outcone of the suit under governing | aw

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). An

i ssue of fact is “genuine” when there is sufficient evidence from
whi ch a reasonable jury could find in favor of the non-noving
party regarding the existence of that fact. 1d. at 248-49. In
determ ni ng whet her any genui ne issues of material fact exist,

all inferences nust be drawn, and all doubts nust be resolved, in

favor of the non-noving party. Coregis Ins. Co. v. Baratta &

Fenerty, Ltd., 264 F.3d 302, 305-06 (3d Gr. 2001).

B. Appl i cabl e Law

Under Illinois law,* a trial court must initially
! Both contracts at issue provide that Illinois |aw
applies: Paragraph Il1.C of the Soverei gn Bank and R R Donnell ey

contract and Paragraph 16 of the TCA and R R Donnell ey contract.
No party contends that the |law of any other jurisdiction should
govern. Therefore the Court will apply Illinois lawin
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determ ne, as a question of |law, whether a contract is anbi guous

as to the parties’ intent. Central Ill. Light Co. v. Hone Ins.
Co., 821 N E.2d 206, 214 (111. 2004); Quake Constr., Inc. v.
Anerican Airlines, Inc., 565 N E. 2d 990, 994 (IIl. 1990). A

contract is anbiguous “if it is capable of being understood in

nore sense than one,” Farm Credit Bank of St. Louis v. Witlock,

581 N. E.2d 664, 667 (IIl. 1991), i.e., it is capable of two or

nmore reasonable interpretations, see, e.qg., Platt v. Gateway

Int’| Mtorsports Corp., 813 N E. 2d 279, 283 (Ill. App. C

2004); Installco Inc. v. Witing Corp., 784 N E. 2d 312, 319 (III.

App. &. 2002). If the contract is deened anmbi guous by the trial
court, the interpretation of the |anguage becones a question of

fact which a trial court cannot properly determne. Farm Credit

Bank, 581 N. E. 2d at 667; Quake Constr., 565 N. E 2d at 994.

C. R.R. Donnell ey v. Sovereign Bank

1. Appl i cabl e provisions of the contract between
Soverei gn Bank and R R Donnel |l ey

Sovereign Bank and R R Donnelley entered into a
contract on March 24, 2000, entitled “Agreenent for Logistics
Managenment Services” (“the Agreenent”). Under the Agreenent,
R R Donnelley was to provide courier services for Sovereign

Bank.

construing the contracts. See, e.qg., Echols v. Pelullo, 377 F. 3d
272, 275 (3d G r. 2004) (holding that if the parties have agreed
to the applicable | aw, that agreed-upon | aw shall generally be

gi ven effect).




Paragraph 11.D of the Agreenent, entitled
“Loss/ Reconstruction of Docunents,” states:

In the event there is a |oss or discrepancy,

[ R R Donnel l ey] shall cooperate in conducting

a full investigation. [R R Donnelley] agrees

to mai ntai n custody of Non-Processed itens and

shall be liable to Sovereign, fromthe tine at

which [R R Donnelley] accepts such itens

unti | delivery to Sovereign’'s centra

processing locations or ot her | ocati on

desi gnat ed by Sovereign, for $5,000 face val ue

and $50, 000 reconstruction costs, as defined

bel ow, per occurrence.
R R Donnelley argues that the limtation on liability in
Paragraph 11.D applies to any situation where there is a “loss or
di screpancy” of non-processed itens, such as is the case here,
regardless of its cause. R R Donnelley further contends that
Paragraph Il.D reflects the intent of the parties to fashion a
speci al contractual section to cover reconstruction efforts and
remedi es for |oss of non-processed itens such as checks.
According to R R Donnelley, under paragraph I1.D, its liability
is thus limted to $5,000 (of the $98, 147.06 sought by Sovereign
Bank for the value of the non-processed checks). R R Donnelley
does not dispute that the contract permts for recovery of the
$14, 032 sought by Soverei gn Bank for reconstruction costs.

Soverei gn Bank responds that the dispute is not

governed by Paragraph 11.D because that provision applies only to
situations “where a loss is not occasioned . . . by a concomtant
breach of warranty.” (Pl.’s Br. 2.) 1In this case, however,



Soverei gn Bank argues that “[t]his is theft occasioned by breach
of warranty, not sinple loss, and section II.D. therefore does
not apply.” (Ld.)

Soverei gn Bank contends that R R Donnel |l ey breached
the warranty described in Paragraph Il1. A “[R R Donnelley] wll
warrant that the services performed under this Agreenent will be

done in a correct and accepted industry standard nanner and t hat

all services perfornmed will be free fromom ssions, errors and
m scal cul ations.” And Soverei gn Bank argues that in
ci rcunst ances where there is breach of warranty, Paragraph I11.M

of the Agreenent (and not Paragraph I1.D), entitled “LIM TATI ON
OF WARRANTI ES AND LI ABILITY" governs. Paragraph Il1l.M states:

THE LIMTED WARRANTIES SET FORTH IN TH' S
AGREEMENT ARE I N LI EU OF ALL OTHER WARRANTI ES,
EXPRESSED OR |IMPLIED, AND [R R DONNELLEY]
EXPRESSLY DI SCLAI M5 ANY | MPLI ED WARRANTI ES OF
MERCHANTABI LI TY, FITNESS FOR A PARTI CULAR
PURPCOSE. Each party’'s (“First Party”)
l[iability to the other party (“OQther Party”)
arising out this Agreenent or for any other
reason relating to or arising from the
products and services provided under this
Agreenent, including clains for contribution
or identity, will be limted to the anmounts
the First Party has paid to the O her Party
under this Agreenent. | N NO EVENT WLL EI THER
PARTY BE LIABLE TO THE OTHER PARTY FOR ANY
| NDI RECT, | NClI DENTAL, CONSEQUENTI AL, SPECI AL,
OR EXEMPLARY DAMACGES OR LOST PRCFITS, EVEN IF
ADVI SED OF THE POSSIBILITY OF SUCH DANAGES.
Said limtations shall not apply and [RR
Donnel | ey] may be responsi bl e for
consequential damages if the damages suffered
by Sovereign result from[R R Donnell ey’ s] or
its Sub-contractor’s gross negligence or
wi || ful m sconduct.



Soverei gn Bank thus believes that because the services perfornmed
were not “done in a correct and accepted industry standard
manner” and were not “free from om ssions, errors and
m scal cul ati ons” (Paragraph 111.A), then R R Donnelley is |liable
to Sovereign Bank “limted to the anmounts [ Soverei gn Bank] has
paid to [R R Donnelley] under [the] Agreenent”? (Paragraph
1. M.

The issue is, thus, which provision controls: Paragraph
I1.D (limtations on liability for |oss of non-processed itens),
as argued by R R Donnelley, or Paragraph Il1.M (limtations on
litability for breach of warranties), as argued by Soverei gn Bank.

2. The contract is anbi guous

The Court finds that, as a matter of |law, the contract
between the parties is anbi guous. On one hand, Paragraph I1.D
suggests that the parties intended to cap liability whenever
there is a “loss” involving non-processed itenms. On the other
hand, Paragraph Il11.M suggests that there is a less restrictive
cap on liability whenever conduct reaches a certain |evel of

cul pability, i.e., conduct that breaches a contractual warranty.?

2 Soverei gn Bank submtted the affidavit of Tom Brunner,
the Transportati on Manager for Sovereign Bank. M. Brunner
states that Sovereign Bank pays R R Donnelley $4.2 mllion under
t he Agreenent, an anount far in excess of the anpunt clainmed by
Sovereign Bank in this action.

3 For exanpl e, as suggested by Sovereign Bank, if the
courier appropriately secured the car before she went inside the
bank, but a thief smashed a car wi ndow and stole a bag of
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In the instant case, the circunstances present a conbi nation of
the el ements of both provisions as there is a “loss” involving
non-processed itens (Paragraph Il.D) caused by conduct that
breaches a contractual warranty (Paragraph II1l.M. The contract
is silent as to which provision controls when a circunstance

ari ses that makes both provisions equally applicable.?

This anbiguity creates a genuine issue of material fact
as to the intent of the parties and requires extrinsic evidence.
The intent of the parties and the interpretation of the scope of
the provisions is wwthin the province of the jury and cannot be
deci ded by the Court as a matter of law. Thus, defendant’s

notion for partial summary judgnent will be deni ed.

Soverei gn Bank checks, then Soverei gn Bank woul d have suffered a
“l oss” wi thout an acconpanying breach of warranty and liability
woul d by limted under Paragraph Il1.D. However, in the
circunstances of this case, the conduct of the enpl oyee arguably
constitutes a breach of warranty under Paragraph Il1.A , and

t hus, according to Sovereign Bank, Paragraph Il11.M would control.

4 Under Illinois aw, “where an anbiguity exists in a
contract due to a conflict between two of its provisions, the
nmore specific provision relating to the sane subject matter
controls over the nore general provision.” Countryman v. |ndus.
Commin, 686 N.E.2d 61, 64 (I1l1. App. C. 1997) (enphasis added);
see also Boatnen’s Nat’'|l Bank of St. lLouis v. Smth, 835 F.2d
1200, 1203 (7th Gr. 1987); Gevas v. US. Fid. & Guar. Co., 604
N.E. 2d 942, 944 (111. 1992). This rule of construction does not
apply here. The overlapping provisions do not relate to “the
sanme subject matter” as Paragraph Il1.D relates to | osses of non-
processed itens and Paragraph Ill.Mrelates to breaches of
warranties.




C. R.R. Donnell ey v. TCA

1. Appl i cabl e provisions of the contract between
TCA and R R Donnel | ey

R R Donnel |l ey argues that under the subcontract with
third-party defendant TCA, it is entitled to full indemification
as a matter of law. R R Donnelley and TCA entered into a
contract on Cctober 16, 2000, entitled “R R Donnelley Logistics
Services, Expedited Services Contract” (“the Contract”). Under
the Contract, TCA was to provide insurance for “Reconstruction in
t he anpunt of $100, 000 per occurrence, and non-reconstruction in
t he anpbunt of $5,000 per occurrence, nam ng R R Donnelley & Sons
conpany as | oss payee.” (Paragraph 1.B.v.) Additionally,

Paragraph C, entitled “lInsurance I ndemification,” states:

W t hout excl udi ng or [imting ot her
obl i gations of indemity, [TCA] shall contract
and shall indemify as a distinct and materi al

obligation of [TCA] to [R R Donnelley] in
every instance where [R R Donnelley] is not
all oned the benefits of insurance required by
this Agreenent by reason of [R R Donnell ey]
bei ng nanmed as an additional naned insured as
foll ows:

(i) [TCA] shall indemify and hold [R R
Donnel l ey] harm ess fromany liability, |oss,
cost, damage or expense, including attorneys’
f ees, which may accrue against [RR
Donnel | ey] by reason of any liability clains,
cargo clainms and workers conpensation clains
by an entity that arises out of or are due to
acts or failure to act of [TCA]

R R Donnel |l ey contends that, either through insurance under



Paragraph 1.B.v or from another source under Paragraph C, TCA is
financially Iiable.

In response, TCA argues that summary judgnent is
“premat ure” because “only once the nature and extent of
Donnelley’s liability to Sovereign is determned is it possible
to determ ne whether TCA has a duty to indemify Donnelley for
all or part of the loss.” (Third-Party Deft. Br. 5.) Further,
TCA contends that under Paragraph C, liability is limted to the
i nsurance coverage described in Paragraph 1.B.v. TCA argues that
Par agraph C applies only when Donnelley is “not allowed the
benefits on insurance.” TCA thus does not believe it is |liable

for | osses that exceed the insurance coverage provided by the

Contract .
2. The contract is anbi guous
The Court finds that, as a matter of |aw, the
contractual |anguage at issue is anbiguous. It is unclear

whet her the term “in every instance where [R R Donnelley] is
not allowed the benefits of insurance required by this
Agreenent,” (Paragraph C) precludes liability altogether when the
Contract calls for sonme degree of insurance, as argued by TCA, or
whether the termrequires TCA to cover the excess damage if the

i nsurance coverage is not sufficient, as argued by R R

Donnel | ey.

This anbiguity creates a genuine issue of material fact
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as to the intent of the parties and requires extrinsic evidence.
The intent of the parties and the interpretation of the scope of
the provisions is wwthin the province of the jury and cannot be
decided by the Court as a matter of law. Thus, R R Donnelley’s

nmotion for summary judgnent will be deni ed.

[11. CONCLUSI ON
R R Donnelley’s notion for partial summary judgnent
agai nst Soverei gn Bank, and notion for sumrary judgnent agai nst

TCA, are denied. An appropriate order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
SOVEREI GN BANK, : ClVIL ACTI ON
Plaintiff, : NO. 04- 2476
V. :
R R DONNELLEY & SONS CO ,
Def endant and
Third Party
Pl aintiff,

V.

TRANSPORTATI ON CONSULTANTS OF
AMERI CA. :

Third Party
Def endant

ORDER
AND NOW this 6th day of February, 2006, it is hereby
ORDERED t hat defendant’s notion for partial summary judgnent
agai nst plaintiff (doc. no. 14) is DEN ED
| T 1S FURTHER ORDERED t hat defendant’s notion for
sumary judgnent against third-party defendant (doc. no. 14) is

DENI ED.
AND I'T I S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



