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In this case, the plaintiff, Jean Marie Kear ney,
appeal s the decision of Aetna Life Insurance Conpany (“Aetna”) to
deny her disability benefits under a plan regul ated by the
Enpl oyee Retirenent Incone Security Act of 1974 (“ERI SA"), 29
U S.C. 88 1001-1461. Aetna’ s denial was based upon its decision
t hat Kearney was no |onger disabled within the meaning of the
pl an.

Kearney has spinal disc problens. She received | ong-
termdisability benefits (“LT benefits”) from Aetna from 1999
t hrough 2002. In August of 2002, based upon surveill ance, the
reports of Kearney’s physicians, and Kearney’'s subjective
conplaints, Aetna term nated Kearney’'s benefits. Kearney
appeal ed, and Aetna upheld its decision in 2003. Kearney filed
her conplaint in state court, and Aetna filed a notice of renoval
in this Court on Septenber 7, 2004.

The Court decides here the parties’ cross-notions for



sunmary judgnent.! The Court will grant Aetna’ s notion for
summary judgnent and deny Kearney’'s notion for sunmary judgnent.
The Court concludes that there is no genuine dispute of materi al
fact, and that Aetna’s decision should be upheld under a sonewhat

hei ghtened arbitrary and capricious standard of review.

Facts
A Parties
Kearney is an adult female born on March 26, 1953. She
is a registered nurse who was enpl oyed by Aetna as a Quality
Manager from Decenber of 1996 until she sustained a work-rel ated
spinal injury in March of 1999. (Pl. Mt. at p. 2, Ex. A, Def.

Mot. at p. 2).

B. Recei pt of Benefits

On May 26, 1999, Kearney began receiving worker’s
conpensati on benefits because of the disc herniations she had
sustai ned at work. She becane eligible for LT benefits from
Aet na on Novenber 24, 1999. During 1999 and 2000, Kearney

underwent two di scectom es and the inplantation and

lUnder Fed. R Civ. P. 56, summary judgnent is appropriate
when, viewing the facts and inferences in the |ight nost
favorabl e to the nonnoving party, there is no genuine issue as to
any material fact and the noving party is entitled to judgnent as
a matter of |aw



rei npl antation of spinal cord stimulators and battery packs.
(Pl. Mot. at p. 2, Ex. C, Def. Mot. at p. 2).

During the first 24 nonths of her disability, Kearney’s
Aetna benefits plan required her and her doctor to provide
evi dence to show that she was unable to performthe materi al
duties of her own occupation. Beyond 24 nonths, the plan
requi red Kearney and her doctor to provide evidence that she was
unabl e to perform “any reasonabl e occupation.” (Def. Ex. 1 at

AETNA- 357) .

C. Physi ci ans’ Reports

Kearney treated with an orthopedi st, Dr. Auerbach, and
a neurosurgeon, Dr. Barolat. On June 6, 2001, Dr. Auerbach
provi ded Aetna with a statenent that, according to the defendant,
Kearney had filled out and Dr. Auerbach had signed. The
statenent described Kearney's “present limtations” as foll ows:

unable to walk nore than 2mle per day; only able to walk
on even surfaces; cannot tolerate sitting nore than 30

m nutes without significant increase in pain and ability to
stand erect and wei ght bear on RLE; unable to lift; unable
to perform household activities such as lifting |aundry,
vacuum ng, nopping, etc. due to limted bending; unable to
participate in recreational activities.

It described her “restrictions” as foll ows:

no lifting greater than 5 I bs.; no driving with spinal cord
stimulator on; no flexion or extension activities that

i ncrease pain in back, RLE or abdom nal inplant; no

prol onged sitting; no stretching or reachi ng above head;

wal king limted to Y2mle per day on | evel surfaces;
noderate to major restrictions in recreational activities.
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(Pl. Ex. C Def. Ex. 4).

On Decenber 12, 2001, Dr. Auerbach wote a letter to
Dr. Barolat indicating that Kearney was “permanently di sabl ed and
unabl e to conduct any type of neani ngful work,” and Dr.
Auerbach’s letter to another of Kearney's doctors on February 11,
2002, confirmed this conclusion. (Pl. Exs. E, F).

On January 15, 2002, Dr. Auerbach provi ded anot her
opinion to Aetna, in which he indicated that Kearney was
permanent|ly unable to performany work at all, and not able to
perform sedentary work because of a failed spine. (Def. Ex. 3).

That sanme day, Dr. Barolat provided Aetna with an
opi nion. Under “objective findings,” he stated that a CAT scan
of Kearney’s thoracic spine and x-rays of her inplant reveal ed
“no pathology.” Under “subjective findings,” he noted that
Kearney felt severe pain in her posterior thoracic region which
radiated to her “trapez.” muscle and into her upper extremties.

Under “restrictions and |imtations,” he recommended “no lifting

greater than 20 Ibs.,” and “no tw sting, pushing or pulling.”
Under “return to work date,” he wote “to be determ ned.” (Def.
Ex. 5).

D. Surveill ance

Because it found Kearney’s physicians’ reports

i nconsi stent, Aetna decided to conduct video surveillance of



Kearney in order to observe her “level of functionality and/or
inmpairnment.” On June 26 and 27 and July 5 and 16, 2002, Aetna
vi deot aped Kearney w t hout Kearney’ s know edge. Maryanne
Tranfaglia, a Physician's Assistant and an Aetna enpl oyee,
reviewed the surveillance video. She noted that the June 26

vi deo reveal ed Kearney “w thout any gait disturbance.” She also
noted the foll ow ng:

She is seen opening the back of her vehicle with one hand
repeatedly, carrying a diaper bag with the left hand, and
bendi ng over enptying the back of her vehicle. The clai mant
is seen reaching forward while carrying over a baby/toddl er.
She is seen sitting on a pavenent w t hout support for 25

m nutes under a tent, shading Ms. Kearney and the child from
sunlight. In the pool . . . the claimant carries the baby
in the pool, swi ngs and bounces her through the water and

pl aces her on the pavenent. She is frequently standing for
periods up to 20 mnutes, often with a di aper bag or baby
held in one arm M. Kearney is al so observed folding up a
4-5 foot dianeter tent and stuffing it forcefully inits
container, carrying the tent in one hand while opening the
vehicle with the other. The claimant is seen frequently
bendi ng at the waist, reaching forward and above the head
and squatting on the ground. She is also seen driving
(sitting) for 20-30 m nutes on 6/27/02 and going in and out
of her car. She is seen carrying packages in both hands.

| mpression: no evidence of gait disturbance is found during
surveillance. The claimnt is seen bendi ng, reaching,
wal ki ng, squatting, sitting, carrying multiple objects,
removi ng objects fromthe car and driving w thout any
evi dence of any restrictions or limtations. The video
surveill ance revi ewed does not support the restrictions and
[imtations given by the PCP, Dr. Auerbach.
(Pl. Mot. at p. 3; Def. Mot. at p. 4, Ex. 7 at AETNA-85).
Kearney now subnmits evidence to show that the child was
her granddaughter, who weighed | ess than 20 I bs. at the tine of

the video. (PlI. Ex. L). Kearney did not present this evidence
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to Aetna through adm nistrative appeals, though she had the

opportunity to do so. (Def. Mdt. at p. 15).

E. Term nati on of Benefits

In a letter dated August 8, 2002, Aetna infornmed
Kearney that her LT benefits would term nate as of that date.
Because it had been nore than 24 nonths since her disability
began, Aetna based its decision to term nate Kearney' s benefits
upon its determ nation that she was no | onger totally disabled
fromperform ng any reasonabl e occupati on for which she was
qualified by education, training, or experience. |t made that
determ nation after it “reviewed records and all nedica
docunentation in [Kearney’'s] file and obtai ned three days of
vi deo observation of [her] perform ng activities over an extended
period of tinme.” (Def. Ex. 1 at AETNA-261).

Aetna’'s letter explained that it had found Kearney’s
physi cians to be inconsistent regarding the restrictions and
l[imtations preventing her fromreturning to her own occupati on,
and so it had obtained surveillance of her activity in June and
July of 2002. The surveillance showed no evidence of a gait
di stur bance, and showed Kearney bendi ng, reaching, wal ki ng,
squatting, sitting, carrying nultiple objects, renoving objects
fromher car, and driving “w thout evidence of any functional

deficits.” (Def. Ex. 1 at AETNA-261-62).



The letter explained that this evidence, along with the
medi cal records and Kearney’'s subjective conplaints, led Aetna to
t he concl usion that Kearney was not unable to work in any
reasonabl e occupation. Aetna concluded that Kearney woul d be
able to performan occupation that would allow her to alternate
positions, sitting every 30 m nutes and standi ng every 20
m nutes, that would not require her to lift nore than 20 Ibs.,
and that would allow her to bend, reach and wal k as needed. It
found that her upper and | ower extremties had no |imtations.

It found that she would be able to perform other occupations

wi thin her qualifications, such as a Nurse Case Manager, a

Qual ity Assurance Coordinator, a Utilization Review Coordi nator,
an O fice Nurse, a School Nurse, an Cccupational Health Nurse and

a Tel ephone Triage Nurse. (Def. Ex. 1 at AETNA-261-62).

F. Appeal s

Inits termnation letter, Aetna invited Kearney to
provi de additional information and apprised her of her appeal
rights. Kearney’'s attorney appeal ed Aetna’s determ nation and
requested nore information in a letter dated Septenber 17, 2002.
In a letter dated May 30, 2003, Aetna responded that it believed
it had already provided Kearney with all relevant information,
and upheld its decision to term nate Kearney’'s LT benefits based

upon the sanme evidence as its prior decision. It found that the



vi deo surveillance “showed that Ms. Kearney’'s abilities were in
excess of those reported by her physicians.” 1t again invited
additional information from Kearney and advi sed her of her appeal
rights. In a letter dated July 2, 2003, H ckey inforned Aetna
that he was in the process of obtaining additional nedical
docunentation for Aetna, and that he and his client did intend to
pursue the case. Aetna, however, never received any additional
information from Kearney after that date. Aetna did not conduct
an i ndependent nedi cal exam nation (“IME") of Kearney. (Def. Ex.

1 at AETNA-261-62; Def. Exs. 10, 11, & 12).

G Pl an Docunent s

When Aetna first provided Kearney with the
admnistrative record, it provided her with a summary pl an
description (“SPD’), located in Def. Ex. 1 at AETNA 276-381. The
SPD nmakes reference to other “official plan docunents.” On July
6, 2005, six days before the arbitration hearing in this case,
Aetna provided Kearney with the official plan docunents (“the
plan”), located at Def. Ex. 1 AETNA 382-424. Aetna contends that
the prior failure to provide the plan was an inadvertent
om ssion. The SPD does not explicitly grant discretionary
authority over benefits determ nations to Aetna, but the plan

does. (Def. Resp. at p. 3-4, 6; Def. Ex. 1 at AETNA-404).



H. Medi cal Records and Decl aration

Kear ney includes sonme exhibits with her notion that she
never presented to Aetna during the appeals process. They are
her granddaughter’s nedical records and her decl aration about her
disability. (PI. Mdt. Exs. H L). The nedical records show that
Kear ney’ s granddaughter, Emma, who Kearney was seen carrying by
t he pool, weighed 8.14 kg, or 17.9 Ibs., as of July 16, 2002.

(Pl. Mot. Ex. H). It appears that Kearney attended the

appoi ntment at which Emma’s doctor made this notation, which

Kear ney contends proves that she knew that Enma wei ghed | ess than
20 | bs. when she carried her. (Pl. Mdt. Ex. H. Kearney’s
declaration reiterates the clainms that she has nade, and adds

that she is still disabled. (Pl. Mt. Ex. L).

1. Procedural History

After Aetna upheld its term nation of Kearney’'s
benefits, Kearney filed a conplaint in the Court of Common Pl eas
of Chester County, Pennsylvania, of which Aetna was notified on
August 9, 2004. Aetna filed a notice of renoval in this Court on
Septenber 7, 2004. Aetna filed a notion to dismss, which was
deni ed as noot on October 5, 2004, upon the filing of an anended
conplaint. The parties went to arbitration on July 12, 2005, and
an award was entered the following day. On July 27, 2005, Aetna

filed a request for trial de novo. Aetna filed a notion for



summary judgnent on Septenber 29, 2005. Kearney filed a notion

for summary judgnment on Septenber 30, 2005.

I[11. Standard of Review for the Denial of ERISA Benefits

A. Whi ch Standard Applies?

1. Di scretion in the SPD and the Pl an

The deni al of ERI SA benefits is reviewed under a de
novo standard, unless the benefit plan gives the adm nistrator or
fiduciary the discretion to determne eligibility or construe the
plan ternms, in which case an arbitrary and capricious standard

applies. Stratton v. E. 1. Dupont De Nenours & Co., 363 F.3d 250,

253-54 (3d Cr. 2004). The arbitrary and capricious standard
requires a court to defer to the plan adm nistrator unless its
decision is “clearly not supported by the evidence in the record
or the adm nistrator has failed to conply with the procedures

required by the plan.” Abnathya v. Hoffmann La Roche, Inc., 2

F.3d 40, 41 (3d Cir. 1993).

In cases that would normally fall in the arbitrary and
capricious category, but in which the insurance conpany both
determ nes benefit eligibility and pays those benefits out of its
own funds, the United States Court of Appeals for the Third
Crcuit has held that a | ess deferential, heightened arbitrary

and capricious standard applies. Pinto v. Reliance Standard Life

Ins. Co., 214 F.3d 377, 378 (3d Cr. 1999). The rationale for
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this heightened I evel of scrutiny is that in these cases,
“Insurance carriers have an active incentive to deny close clains
in order to keep costs down and keep thensel ves conpetitive so
that conpanies will choose to use themas their insurers.” |d.
at 388.

Kear ney argues that the de novo standard of review
shoul d apply, because the SPD does not explicitly vest discretion

in Aetna. She cites Burstein v. Ret. Account Plan for Enpl oyees

of All egheny Health Educ. & Research Found., 334 F.3d 365, 378

(3d Cr. 2003), for the principle that where an SPD conflicts
with a detail ed ERI SA pl an docunent, the SPD controls. In
Burstein, there was an affirmative conflict between the SPD and
the plan in that the SPD provided that vesting would occur
“automatically” upon plan term nation, whereas the plan provided
that benefits would vest at termnation only “to the extent
funded.” |1d. at 375-76.

Kearney argues that LT benefits are “mandatory” under
the SPD, because the SPD provides that a claimant is entitled to
benefits if he and his physician provide evidence that the
claimant is unable to performthe duties of any reasonabl e
occupation. The Court is not convinced that the SPD | eaves Aetna
W t hout discretion to determ ne who is disabled. Although the
SPD makes no explicit statenment about discretion, it also does

not say that benefits are mandatory. Rather, it is silent on the
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i ssue of discretion.

Inmplicitly, however, the SPD vests discretion in Aetna.
For exanple, it states: “if you start work at any reasonabl e
occupation, you wll no |onger be deemed eligible,” and “if you
are identified as a candidate for rehabilitation, you will be
required to participate in Aetna' s rehabilitation programin
order to continue receiving benefits.” (Def. Ex. 1 at AETNA-357
enphasi s added).

Kear ney does not dispute that the plan clearly vests
di scretion in determning who is disabled with Aetna. For
exanple, it states that “[a] period of disability will be
certified by Aetna if, and for only as |l ong as, Aetna determ nes
that you are disabled as a direct result of a significant change
in your physical or nental condition occurring while you are
covered under this Plan.” (Def. Ex. 1 at AETNA-404). The Court
finds that the plan is consistent with the SPD. Thus, the facts
of this case are distinguishable fromthose in Burstein.

As Aetna notes, 29 U S.C. 8§ 1022(b) requires that an
SPD contain certain | anguage, but does not require discretionary
authority | anguage. The SPD explicitly states that it does not
set out the conplete terns of the plan. The plan was avail abl e
to Kearney. These reasons further undercut Kearney's Burstein

ar gunent .
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2. Judi ci al Est oppel

Kear ney argues that the defendant should be judicially
estopped fromarguing that it has discretion based upon the plan.
Judi cial estoppel only applies if the “party to be estopped is
asserting a position that is irreconcilably inconsistent wth one
he or she asserted in a prior proceeding; (2) the party changed
his or her position in bad faith, i.e., in a cul pable manner
threatening to the court’s authority or integrity; and (3) the
use of judicial estoppel is tailored to address the affront to

the court’s authority or integrity.” Mntrose Med. G oup

Participating Savs. Plan v. Bulger, 243 F.3d 773, 777 (3d G

2001).

Aetna did not take inconsistent positions. Even if it
originally only presented the SPD, and even if the SPD is silent
regardi ng discretion, the SPD explicitly states that it does not
set out the conplete terns of the plan. Mreover, the SPD is not
“irreconcil ably inconsistent” with the plan, because both can be
read to grant Aetna discretion. Although Aetna has admtted that
it did not provide Kearney with the SPD until a few days before
the arbitration hearing, Kearney provides no evidence of bad
faith. Aetna was entitled and indeed required to supplenent its
di scovery. Because Kearney had notice of the plan before the
parties’ notions were filed wwth this Court, she cannot

successfully contend that there was harmto the integrity of this
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Court. Judicial estoppel is not an appropriate renmedy here.
Because the SPD arguably, and the plan definitely,
vests discretion over clains with Aetna, Pinto’s hei ghtened

arbitrary and capricious standard of review applies.

B. How Hei ght ened?

The Pinto court held that this heightened standard
shoul d be applied through a sliding scale approach, under which
the degree of scrutiny intensifies to nmatch the degree of
conflict. Pinto, 214 F.3d at 379. 1In calibrating the standard
of review under this approach, courts exam ne the facts of each
case. 1d. at 392. They nmay take into account, for exanple, the
sophi stication of the parties, and whether the adm nistrator took
into account the advice of its own enployees. 1d. at 394.

As to the sophistication of the parties, it is proper
to “assune there was a sophistication inbalance between the
parties,” because “there is no reason why [Kearney] woul d have
had ERI SA or clai ns experience, whereas [Aetna], a |arge,
successful conpany with many enpl oyees, had nunerous such
claims.” Stratton, 363 F.3d at 254. Aetna took into
consideration the advice of Tranfaglia, its enployee.

Al though the Court will consider the plan, the fact
that Aetna failed to produce it and relied on the SPD until a few

days before the arbitration hearing gives the Court sone pause.
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Aetna should have realized at the beginning of this case that the
pl an woul d be an inportant docunment, and it should have provided
it early on, particularly because it relies on its discretion

| anguage heavily. Although this delay did not occur prior to
Aetna’'s decision to termnate and uphold its term nation of
Kearney’ s benefits, this is a procedural irregularity. Aetna s

deci sion, then, should be subject to somewhat hei ghtened review.

V. Analysis

Under sonmewhat hei ghtened review, the Court finds that
Aetna’s decision was not arbitrary and caprici ous because Dr.
Barolat’s report indicates, and the video surveillance reveal s,
t hat Kearney could perform many tasks that woul d enable her to

work in some reasonabl e occupation

A The Physi ci ans’ Opi ni ons

As stated above, a plan adm nistrator’s decision is
arbitrary and capricious if it is clearly unsupported by the
evi dence or procedures required by the plan were not foll owed.
Abnat hya, 2 F.3d at 41. The Court should exam ne Aetna’s
deci si on sonewhat nore closely, as expl ai ned above.

It is inportant to exam ne whet her an insurance conpany
considers additional information and nedical history froma

claimant’ s previous treating physicians in making its decision.
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Stratton, 363 F.3d at 257. Al though an insurance conpany nay not
arbitrarily refuse to credit the opinions of a claimant’s
treating physicians, it is not required to accord special weight
to those opinions in the face of contrary evidence. Black &

Decker Disability Plan v. Nord, 538 U. S. 822, 834 (2003). As the

United States Suprenme Court has noted, this is because “a
treating physician, in a close case, may favor a finding of
‘disabled.”” 1d. at 832.

Aet na consi dered the recomendati ons of Kearney’s
treating physicians in making its decision. Aetna’s
determ nati on acknow edged that Kearney could only performjobs
wWith certain restrictions. Nanely, it found that Kearney coul d
work in a job that would allow her to “alternate positions,
sitting every 30 m nutes and standi ng every 20 m nut es,
that would not require [her] to |ift greater that 20 pounds,” and
that would allow her to “bend, reach and wal k as needed.” (Def.
Ex. 2 at AETNA-261). It listed several positions related to
nursing that woul d accombdate these needs. (Def. Ex. 2 at
AETNA-262). It should be noted that |ike Aetna, Dr. Barol at
never concl uded that Kearney was conpletely or permanently
di sabl ed; rather, he noted her problens and i nposed certain
restrictions upon her.

Aetna did, however, find inconsistencies between the

reports of Drs. Auerbach and Barolat. Kearney argues that the

16



only reason that any reports of Drs. Auerbach and Barol at were
i nconsi stent was that they were witten on different dates. She
argues that Dr. Auerbach did not submt an updated |ist of
restrictions in January of 2002 because, after communicating with
Dr. Barolat, he agreed wwth Dr. Barolat’s updated restrictions.
Aetna argues that Dr. Auerbach never updated his restrictions,
and so his recommended restrictions fromJune of 2001, which
clearly conflict with Dr. Barolat’s restrictions in January of
2002, never changed.

It is true that it is not fair to cite differences in
Dr. Auerbach’s report of June 6, 2001, and the reports of both
doctors of January 15, 2002, as inconsistencies, because nore
than 6 nont hs passed between those dates. Viewing the facts in
the light nost favorable to Kearney, the Court should accept her
argunent in her response to Aetna’'s notion that Dr. Auerbach did
not update his restrictions in January of 2002 because he agreed
with Dr. Barolat’s updated restrictions. The issue is whether,
even disregarding Dr. Auerbach’s old list of restrictions, the
reports of both doctors in |ate 2001 and early 2002 were
i nconsi stent.

It is clear that as of early 2002, both doctors found
t hat Kearney was experiencing sone pain related to her spinal
injuries. Dr. Auerbach stated that Kearney was permanently

unable to performany work at all, but Dr. Barolat’s diagnosis
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was | ess pessimstic. (Def. Exs. 3, 5). Although he noted that
Kear ney experienced severe pain, he noted no pathol ogy, inposed
only certain restrictions upon her, and stated that her return to
work date was to be determned. (Def. Ex. 5). It was not
arbitrary and capricious of Aetna to conclude that these reports

cont ai ned i nconsi st enci es.

B. Aetna’'s | nvestigation and Concl usi on

Kear ney argues that because Aetna did not conduct a
functional capacity examor an | ME, and because non-physici ans
exam ned the video surveillance, Aetna’'s decision was arbitrary
and capricious. Video surveillance is a proper nethod of

investigating disability insurance clains. Russell v. Pau

Revere Life Ins. Co., 288 F.3d 78, 81 (3d Cr. 2002)(affirmng

the District Court’s decision to uphold the denial of benefits,
and discussing its proper reliance on video surveillance of the
plaintiff’s non-job activities).

In addition, an insurance conpany is under no duty to
conduct its own investigation or gather nore information, as |ong
as its decision based upon the information available is not
arbitrary and capricious. Pinto, 214 F.3d at 394 n. 8; Thonpson-

Harm na v. Reliance Standard Life Ins. Co., 2004 U S. Dist. LEXIS

23797 at *8 (E.D. Pa. Nov. 24, 2004); MQ@iigan v. Reliance

Standard Life Ins. Co., 2003 U.S. Dist. LEXIS 17593 at *20 (E. D
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Pa. Oct. 6, 2003). The non-binding cases cited by Kearney to
support the argunent that | MEs are required are distinguishable,
because they invol ved unusual diseases, or a decision to deny
benefits based upon a typographical error in a doctor’s note.

Cook v. Liberty Life Assurance Co. of Boston, 320 F.3d 11, 23

(1t Gr. 2003); Wo v. Deluxe Corp., 144 F.3d 1157, 1161 (8"

Cr. 1998). Notably, in Cook, 320 F.3d at 23, the court stated
that it was “not suggesting that [an | ME or records review i s]
necessary in every termnation of disability benefits case to
establish a reasonable basis for the termnation.”

Because Aetna found inconsistencies in Kearney’'s
physi cians’ reports, it conducted surveillance of Kearney. The
Court has reviewed the surveillance video. On the video, Kearney
opens the car door with one hand, carries a diaper bag, bends
over and enpties her vehicle, carries, swi ngs and bounces a baby,
sits without support for 25 mnutes, stands for 20 mnutes while
hol di ng a bag or a baby, folds and packs up a tent, carries the
tent while opening a car with her other hand, squats, drives for
20-30 m nutes, and carries packages. She takes these actions
W thout visible restrictions or I[imtations.

As Tranfaglia noted, this activity is inconsistent with
Dr. Auerbach’s conclusion that Kearney was permanently unable to
perform even a sedentary occupation. Notably, Tranfaglia did not

find that this activity was inconsistent with Dr. Barolat’s
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[imtations. Dr. Barolat found that Kearney could not |ift
greater than 20 Ibs., twist, push or pull, and that her return to
work date was to be determned. It is not entirely clear whether
the activity on the video was inconsistent wwth Dr. Barolat’s
limtations. (Def. Ex. 5). Regardless, as stated above, Aetna's
determ nation |largely enconpassed Dr. Barolat’s limtations.
Allowing for these restrictions, however, the fact that Kearney
performed active daily functions w thout any evi dence of
limtation indicates that she could performa sedentary
occupation. Aetna's decision to term nate Kearney' s benefits
based upon its conclusion that she could performa sedentary
occupation wth certain restrictions was not arbitrary and

caprici ous under a hei ghtened standard.

C. Enma’ s Medi cal Records

Kear ney argues that Emma’s nedical records and her
knowl edge of them show that she was and knew she was acting
within her nmedical restrictions on the surveillance video, nanely
because Enma wei ghed |l ess than 20 | bs. Aetna argues that because
Kearney did not introduce these records during the appeals
process, despite nunerous opportunities to do so, the Court
shoul d not consider themnow. The lawin this Crcuit allows
courts exercising de novo review over decisions in ERI SA cases to

consi der evidence outside the adnm nistrative record. Luby v.
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Teansters Health, Welfare, and Pension Trust Funds, 944 F.2d

1176, 1184-85 (3d Gr. 1991). |In arbitrary and capricious cases,
however, courts may only do so in determ ning what standard of
review to enploy, or to aid in their “understandi ng of the

medi cal issues involved,” but they nust base their ultinate
decisions on the information that was before the adm ni strator.

Kosiba v. Merck & Co., 384 F.3d 58, 67 n.5, 69 (3d Gr. 2004).

Kearney seeks to introduce Emma’s nedical records to
show that Aetna’s determ nation that she was acting outside her
medi cal restrictions on the video was erroneous. This relates to
an ultimate issue in the case, and is unrelated to the standard
of review or an understandi ng of nedical issues. WMbreover,
Kearney had nultiple opportunities to present this information to
Aetna at the adm nistrative level, and failed to do so.

The Court need not resolve this issue, because Aetna
does not dispute Dr. Barolat’s finding that Kearney could not
carry nore than 20 | bs. Aetna concluded that Kearney could only
work in occupations that would allow for that restriction,
renderi ng additional evidence supporting that conclusion at this

st age noot .

D. Attorneys’ Fees

Because Aetna’'s decision was not arbitrary and

capricious under the hei ghtened standard, Kearney's request for
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attorney’s fees i s noot.

An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEAN MARI E KEARNEY ) ClVIL ACTI ON
V.
AETNA LI FE | NSURANCE COMPANY ; NO. 04-4246
ORDER

AND NOW this 6th day of February, 2006, upon
consideration of the notions for sumary judgnent of both parties
(Docket Nos. 19 and 21), all responses and replies thereto, and
the surveillance tape, and after oral argunment on the nobtions on
January 6, 2006, IT IS HEREBY ORDERED that, for the reasons set
forth in a nmenmorandum of today’s date, the defendant’s notion for
sumary judgnent is GRANTED and the plaintiff’s notion for

summary judgnent is DENIED. This case is closed.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




