IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GLORI A JONES : CIVIL ACTI ON
v. : 05-5774

WOLPOFF & ABRAMSBON, L.L.P. and
MBNA AMERI CA BANK, N. A

MVEMORANDUM AND ORDER

JOYNER, J. January 31, 2006

Via the notions now pendi ng before this Court, Defendants,
Wl poff & Abranmson, L.L.P. and MBNA Anerica Bank, N. A
(“Defendants”) nove separately to dismss Plaintiff’s Conpl ai nt
pursuant to Fed. R Civ. P. 12(b)(6). For the reasons outlined
bel ow, both notions shall be GRANTED

Fact ual Backqgr ound

Plaintiff Goria Jones (“Plaintiff”) brings suit agai nst
Def endants for violations of the Federal Debt Collection
Practices Act, 15 U S.C. 8§ 1692, et seq. (“FDCPA"), the
Pennsyl vania Fair Credit Extension Uniformty Act, 73 P.S. §
2270.1, et seq. (“PFCEUA’), and the Pennsylvani a Consuner
Protection and Unfair Trade Practices Law, 73 P.S. 8§ 201-1, et

seq. (“PCPUTPL”).! (Pl.’s Conpl. at 17 1, 20, 24.)

Plaintiff’s Introduction to her conplaint indicates that
she brings clainms under the Pennsyl vania consuner Protection and
Unfair Trade Practices Law, 73 P.S. § 201-1, et seq. ("“PCPUTPL").
Plaintiff’s actual citation to “73 P.S. 8§ 202-2" references a
portion of the law dealing with fuel and notor vehicles. The
Court assunes for the purpose of considering this notion that
Plaintiff intended to cite 8§ 201-1, et seq., which provides
remedi es for unfair trade practices. Although Plaintiff does not
specifically plead for relief under PCPUTPL, the PFCEUA provides



Plaintiff held a credit card issued by Defendant NMBNA
America Bank, N. A (“MBNA"). MBNA hired Defendant Wl poff &
Abranmson, L.L.P. (“W&A”) to assist in the collection of an
out st andi ng bal ance on Plaintiff’s credit account. (Pl."s Conpl.
Ex. A) As part of this effort, WeA initiated arbitration
proceedings in the National Arbitration Forum against Plaintiff
pursuant to the credit card agreenent between Plaintiff and NMBNA
Id. An arbitration award in favor of MBNA for $10,219.87 (the
“Arbitration Award”) was entered on August 27, 2003. 1d. On
February 17, 2004, WA filed a suit against Plaintiff in the
Court of Common Pl eas of Phil adel phia County on behal f of NMBNA.
(Pl.”s Conpl. Ex. B (the “State Court Conplaint”).) This suit
sought to recover the anount of the arbitration award plus
ei ghteen percent interest calculated fromthe date of the

Arbitration Award.? (Pl.’s Conpl. Ex. B at Y 12, 13.) The suit

that an unfair or deceptive debt collection act or practice under
t he PFCEUA “shall constitute a violation of [PCPUTPL].” 73 P.S.

§ 2270.5(a). Because it appears that Plaintiff seeks redress for
the all eged violati ons of PFCEUA under PCPUTPL, we w || consider

whet her a cl ai m under PCPUTPL can survive these notions.

2Plaintiff’s Conplaint alleges that MBNA's state court
conpl aint “does not ask the Court to confirmthe award of the
arbitrators but instead nmakes it appear as if it is a new

lawsuit.” Plaintiff further asserts, in responding to
Def endants’ nptions, that “Exhibit A does not reference the
arbitration.” The referenced “Exhibit A" is the state court

conplaint that was attached to Plaintiff’s Conplaint as Exhibit
B. Even the nost cursory reading of the State Court Conpl ai nt
reveals that Plaintiff’'s statenent — that the State Court
Conpl ai nt does not reference the arbitration — is false. As set
forth above, the State Court Conplaint explicitly references and
even attaches the Arbitration Award. Although this Court nust
consider the allegations of the Conplaint to be true, it need not



noted that the same matter was referred to arbitration pursuant
to the credit card agreenent. (Pl.’s Conpl. Ex. B at Y 7, 8.)
The State Court Conplaint further states that “. . . an
Arbitration Anard was entered agai nst [Ms. Jones] and in favor of
[ MBNA] for the outstandi ng bal ance due” and indicates that a copy
of that award is attached as an exhibit. (Pl.’s Conpl. Ex. B at
18.)

Service of the State Court Conplaint was effected by
personal service on March 2, 2004. Docket Entry of Mar. 16, 2004

3:21 PMin MBNA Anerica Bank, N. A v. Jones, No. 04-2784 (Ct. of

C. P. of Phil adel phia County). Default judgnent was entered
agai nst Ms. Jones on April 12, 2004. Docket Entry of Apr. 12,

2004 2:33 PMin MBNA Anerica Bank, N.A. v. Jones, No. 04-2784

(C. of C. P. of Philadel phia County).?

Ms. Jones filed for Chapter 7 Bankruptcy protection on
August 20, 2004. (Pl.’s Conpl. at Y 14.) M. Jones’s Schedule B
filing included a listing of contingent personal property

entitled “FDCPA Claimv. Wl poff and Abranson” val ued at

consider as true allegations proven false by Plaintiff’s own
exhibits. See, e.qg., Assoc. Builders, Inc. v. Al abama Power
Conpany, 505 F.2d 97, 100 (5th Cir. 1974) (noting that for a
nmotion to dismss, “unwarranted deductions of fact are not
admtted as true, . . . especially when such concl usions are
contradicted by facts disclosed by a docunent appended to the
conplaint”).

3The Court takes judicial notice of certain facts as
reported on el ectronic dockets of the Court of Common Pl eas of
Phi | adel phi a County and the Bankruptcy Court for the Eastern
District of Pennsyl vani a.



$2,500.00. (Pl.’'s Conpl. at T 16, Debtor’s Am Schedule B, In re
Jones, No. 04-31346 (E.D. Pa. Bankr. Nov. 1, 2004).) M. Jones’s
Schedul e B does not |ist any other contingent clainms. 1d. M.
Jones received a discharge from Chapter 7 bankruptcy and her case
was cl osed on March 30, 2005. (Pl.’s Conpl. at § 15.) Despite

t he apparent discharge of Plaintiff’'s debt, Plaintiff received a
letter from WA seeking to collect nonies owed to MBNA. (Pl.’s
Conpl . at ¢ 17.)

St andards Governing Rule 12(b)(6) Mtions to Dismss

Ceneral ly speaking, in considering notions to dismss
pursuant to Fed. R CGv. P. 12(b)(6), the district courts nust
“accept as true the factual allegations in the conplaint and al
reasonabl e i nferences that can be drawn therefrom” Allah v.
Seiverling, 229 F.3d 220, 223 (3d Cr. 2000)(internal quotations

omtted); see also Ford v. Schering-Plough Corp., 145 F.3d 601,

604 (3d Gr. 1998). A notion to dismss may only be granted

where the allegations fail to state any clai mupon which relief

may be granted. See, Mirse v. Lower Merion School District, 132
F.3d 902, 906 (3d Gr. 1997). The inquiry is not whether

plaintiffs will ultimately prevail in a trial on the nmerits, but
whet her they should be afforded an opportunity to offer evidence

in support of their claims. |In re Rockefeller Center Properties,

Inc., 311 F.3d 198, 215 (3d Cir. 2002). Dy smssal is warranted
only “if it is certain that no relief can be granted under any

set of facts which could be proved.” Klein v. General Nutrition




Conpani es, Inc., 186 F.3d 338, 342 (3d G r. 1999)(internal

guotations omtted). It should be noted that courts are not
required to credit bald assertions or |egal conclusions
inproperly alleged in the conplaint and | egal concl usions draped
in the guise of factual allegations may not benefit fromthe

presunption of truthfulness. 1n re Rockefeller, 311 F.3d at 216.

A court may, however, | ook beyond the conplaint to extrinsic
docunents when the plaintiff’s clains are based on those

docunments. GSC Partners, CDO Fund v. Washi ngton, 368 F.3d 228,

236 (3d Gr. 2004); In re Burlington Coat Factory Securities

Litigation, 114 F.3d 1410, 1426. See Al so, Angstadt v. M dd-West

School District, 377 F.3d 338, 342 (3d Gr. 2004).

WA s Mbtion to Disnmiss?

WRA seeks di sm ssal of both Plaintiff’s FDCPA clains and her
state |l aw cl ai ns under the PFCEUA and PCPUTPL. WA argues t hat
Plaintiff’s FDCPA clainms are barred by the statute of
[imtations. WA further argues that Plaintiff’s conplaint fails
to set forth factual allegations giving rise to a claimunder the
FDCPA or, alternatively, that any clains asserted are preenpted

by the Bankruptcy Code. WRA also asserts that Plaintiff has

“MBNA and WRA fil ed separate notions to dism ss pursuant to
Fed. R Cv. P. 12(b)(6). Plaintiff responded to both notions in
a single menorandumof law. (Pl.’s Mem in Supp. of Qpp. to Mdt.
of Defs. to Dismiss (“Pl.”s Resp.”).) Because these notions
present different argunments for dism ssal, Defendants’ notions
are consi dered separately.



failed to set forth factual allegations giving rise to a claim
under state | aw
FDCPA C ai ns Agai nst WA
Statute of Limtations
WRA first argues that Plaintiff’s FDCPA clains are barred by
the statute of limtations. Cvil actions for violation of the
FDCPA must be brought “within one year fromthe date on which the
violation occurs.” 15 U.S.C. 8§ 1692k(d). Plaintiff alleges two
separate violations of the FDCPA (1) the filing of a lawsuit in
state court, and (2) the post-discharge nmailing of a dunning
letter.
Courts disagree as to when the statute begins to run where
the alleged violation is the filing of a |lawsuit. Conpare

Johnson v. Riddle, 305 F.3d 1107, *1113-15 (10th G r. 2002)

(holding that the statute of limtations begins to run only once
a defendant has been served with notice of a |lawsuit) w th Naas
v. Stolman, 130 F.3d 892, 893 (9th Cr. 1997) (finding that the
statute of limtations begins to run on the date a lawsuit is
filed). W need not resolve this discord, because Plaintiff’s
FDCPA clains were filed nore than one year fromeither of the
dates suggested in these cases. The instant suit was filed on
Novenmber 2, 2005. The State Court Conplaint was filed on
February 17, 2004, personal service was nmade on March 2, 2004,
and a default judgnent was entered on April 12, 2004. Thus, even

counting fromthe entry of default, Plaintiff’s Conplaint was



filed long after the statute of limtations had run. Plaintiff’s
FDCPA cl ai nrs based on the State Court Conpl aint nust therefore be
di sm ssed.

The all eged dunning letter, however, was dated July 7, 2005.
(Pl.”s Resp. Ex. B.) Thus, the FDCPA statute of |limtations had
not yet run when the instant action was filed, and Plaintiff’s
FDCPA cl ai m based on the letter is not barred by the statute of
[imtations.

Bankr upt cy Preenption

WRA argues that Plaintiff’'s FDCPA clains, to the extent they
are based upon the alleged dunning letter, are preenpted by the
protections of the Bankruptcy Code. It is undisputed that
Plaintiff’s remaining claim- that WeA sent her a dunning letter
subsequent to her Chapter 7 bankruptcy discharge — is based on an
al l eged violation of the discharge injunction under 11 U. S.C. 8§
524. (Pl.’s Resp. at 1 IV.B, IV.A)

The Ninth Crcuit addressed this specific issue in Walls v.

Wlls Fargo Bank, N A., 276 F.3d 502, 509-10 (9th Cr. 2002). 1In

Wal |l s, a debtor sued her nortgage conpany for its post-discharge
collection attenpts. 1d. at 504. The debtor asserted that she
had the right to sue for violation of the 8524 di scharge
injunction and for violation of the FDCPA. 1d. The Walls court
determ ned that 8§ 524 does not — inplicitly or through the
enforcenent provisions of 11 U S.C. 8 105(a) — give rise to any

private right of action. 1d. at 507-509. The court further



found that, because 8 524 does not provide a private right of
action, a debtor cannot bring an FDCPA cl ai m based on post -

di scharge collection attenpts because “[t]o permt a sinultaneous
cl ai munder the FDCPA would all ow through the back door what
Wal | s cannot acconplish through the front door -- a private right
of action.” 1d. at 509-10.

The Third Crcuit has not addressed the specific issue of
whet her the Bankruptcy Code preenpts an FDCPA claim The Third
Crcuit has, however, explicitly approved of the reasoning of
Wall's, and extended that reasoning to an attenpt to bring a
private action based on a violation of 11 U S.C 8§ 506(b). Inre
Joubert, 411 F.3d 452, 456 (3d Gr. 2005) (noting with regards to
Wal s and other cases declining to inply a private right of
action under 8 524, that “[w]e agree with the reasoning of these
cases”). Because the Third G rcuit has clearly adopted the
reasoning of Walls, we see no reason to allow an FDCPA cl aim
access to this Court “through the back door” where Walls would
not. Plaintiff’s FDCPA cl ai m agai nst WA i s, therefore,
preenpted by the Bankruptcy Code and nust be di sm ssed.

State Law Cl ai ns Agai nst WA

In light of our determnation that Plaintiff’s Conplaint
fails to state a valid claimagainst either WeA or MBNA (see
infra) under federal |law, we decline to exercise suppl enental
jurisdiction over Plaintiff’s state |aw clains asserted under the

PFCEUA and PCPUTPL. 28 U.S.C. § 1367(c)(3).



MBNA's Motion to Dism Sss

MBNA seeks dism ssal of both Plaintiff’s FDCPA cl ai ns and
her state | aw clains under the PFCEUA and PCPUTPL. MBNA argues
that the FDCPA does not apply because MBNA is a creditor, not a
debt collector. MBNA also asserts that Plaintiff has not stated
any cogni zabl e cl ai munder the state statutes.

FDCPA C ai s Agai nst NMBNA

MBNA argues that Plaintiff’s clains under the FDCPA nust be
di sm ssed because MBNA is not a “debt collector” under the FDCPA
and is therefore beyond the scope of the statute. MBNA correctly
notes that Plaintiff does not allege that MBNA attenpted to
coll ect the debt of another. (MBNA's Mem of Law in Supp. of
Mt. to Dismss at 4.) Collecting the debt of another is not,
however, the only neans by which one becones a debt coll ector
under the FDCPA.

The FDCPA defines “debt collector” generally as

: any person who uses any instrunentality of

interstate commerce or the mails in any business the

princi pal purpose of which is the collection of any

debts, or who regularly collects or attenpts to

collect, directly or indirectly, debts owed or due or

asserted to be owed or due anot her.

15 U.S.C. 8§ 1692a(6). The definition of “debt collector” also
specifically includes “any creditor who, in the process of
collecting his own debts, uses any nane other than his own which
woul d indicate that a third person is collecting or attenpting to

col l ect such debts.” 1d. Thus, courts have interpreted the

definition of “debt collector” to apply to a creditor collecting



its own debts when either (a) the principal purpose of the
creditor’s business is the collection of debts or (b) a creditor
uses a different nane in collecting its own debts that

m sl eadi ngly indicates the involvenent of a third party. See,

e.qg., Ray v. Ctibank (South Dakota), N A , 187 F. Supp. 2d 719,

722 (WD. Ky. 2001).

Plaintiff does not allege that the principal purpose of
MBNA' s business is the collection of debts. Plaintiff, in fact,
makes no clainms with regards to the nature of MBNA' s busi ness,
despite the fact that Plaintiff does so with regards to WA.°
Courts generally do not consider debt collection to be the
“principal purpose” of a credit card conpany such as MBNA. See

Flamm v. Sarner & Associates, P.C., Cv. A No. 02-4302, 2002

US Dist. LEXIS 22255, * 9-12 (E.D. Pa. 2002) (discussing the
hi gh | evel of involvenent and control necessary for a creditor to
be a “debt collector” under the FDCPA); Ray, 187 F. Supp. 2d at

722; see also DiPrinzio v. MBNA Anerica Bank, N.A., Cv. A No.

04-872, 2005 U.S. Dist. LEXIS 18002, *32 n.11 (E.D. Pa. Aug. 24,
2005) (noting that MBNA is not a “debt collector” under the
FDCPA). Thus, Plaintiff cannot establish that MBNA s princi pal
purpose is the collection of debts.

Plaintiff does not allege that MBNA acted under any

m sl eading name in attenpting to collect its own debt.

*Plaintiff’s Conplaint presents only two parties; Plaintiff,
and WeA. (Pl.’s Conpl. at 9T 3, 4.)



Plaintiff’s clainms set out two allegedly wongful collection
actions — (1) the filing of the State Court Conplaint and (2)
WA's mailing of a dunning letter after Plaintiff’'s debt was

di scharged through her Chapter 7 bankruptcy case. The State
Court Suit was filed on behalf of “MBNA America Bank, N A" as
plaintiff — the sane nane used during arbitration, in the credit
card agreenent, and by Plaintiff in her bankruptcy filings.

(Pl.”s Conpl. Ex. A, Debtor’s Am Schedule F, In re Jones, No.

04- 31346 (E.D. Pa. Bankr. Nov. 1, 2004).) Plaintiff’s
accusations regarding the dunning letter refer only to actions of
WRA in collecting MBNA's debt, and not to MBNA's attenpts to
collect its owm debt. Because, based on Plaintiff’s own
evi dence, the actions alleged to be attributable to MBNA s
collection of its own debts were clearly taken in MBNA' s nane,
Plaintiff cannot support an allegation that the allegedly illegal
coll ection actions were taken under a different and m sl eadi ng
nane.

Because MBNA is neither a debt collection business nor a
creditor using a different and m sl eadi ng name, MBNA is not a
“debt collector” under the FDCPA and Plaintiff’s FDCPA cl ai m

agai nst MBNA nust be di sm ssed.®

®Furt hernore, because MBNA is not itself a “debt collector,”
it is not subject to vicarious liability under the FDCPA for
actions of its attorneys. See Pollice v. Nat’'l Tax Fundi ng,
L.P., 225 F.3d 379, 404 (3d Cr. 2000) (finding that the client
of an attorney who is a debt collector may be vicariously liable
under the FDCPA for the actions of that attorney where the client
is itself a debt collector under the FDCPA).




State Law C ai ns Agai nst NMBNA
In light of our determnation that Plaintiff’s Conplaint
fails to state a valid claimagainst either MBNA or WA under
federal |aw, we decline to exercise supplenental jurisdiction
over Plaintiff's state |aw clains asserted under the PFCEUA and
PCPUTPL. 28 U.S.C. 8 1367(c)(3).
For all of the reasons set forth above, Defendants’ notions

to dismss are granted pursuant to the attached order.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GLORI A JONES : CIVIL ACTI ON
v. : 05-5774

WOLPOFF & ABRAMSBON, L.L.P. and
MBNA AMERI CA BANK, N. A

ORDER

AND NOW this 31st day of January, 2006, upon
consi deration of the Defendants’ Mtions to Dismss Plaintiff’'s
Conpl aint (Docs. No. 2 and 3), and all responses in opposition
and support thereof (Docs. No. 6, 7, and 8), it is hereby ORDERED
that both notions are GRANTED and Plaintiff’s Conplaint is

DI SM SSED.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




