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The Indictnent in this case contains el even counts.
The first nine of these counts charge the defendant Freebery and
a co-defendant, Thomas Gordon, with various offenses related to
t he governnent of New Castle County, in which both defendants
were executive officials. The final two counts charged the
def endant Freebery alone with wire fraud in connection with
certain nortgage transactions, unrelated to her township
governnment activities.

At an earlier stage, this court dism ssed sone of the
counts dealing wth defendants’ conduct of the New Castle County
government. The governnent has appeal ed those dism ssals, and
the Third Grcuit Court of Appeals has not yet heard argunent.
In the neantine, this court severed the final two counts agai nst
Ms. Freebery, and they were tried before a jury. On January 13,
2006, the jury announced its inability to reach a verdict and, by

consent of both sides, a mstrial was decl ared.



At the conclusion of the governnent’s evidence, and
again at the conclusion of the trial, the defendant Freebery
sought di sm ssal under Rule 29, on the ground that the evidence
was insufficient to warrant a finding of guilty by a rational
jury. That notion nust now be deci ded.

In order to render a verdict of guilty on either of the
two counts agai nst Ms. Freebery, the jury had to be convinced
beyond a reasonabl e doubt (1) that Ms. Freebery was attenpting to
defraud the lending institution into granting her the nortgages
and refinancings involved, and (2) that interstate wire
facilities were used in carrying out the schenme. The Indictnent
specifically charged that Ms. Freebery lied to the |ending
institution when, in answer to a specific question on the |oan
application, she answered “No” to the question, “Are you the co-
maker or endorser of any note?” The Indictnent al so, however,
charged her with failure to disclose the existence of a | arge
debt allegedly owed by her at the tine.

In the course of the trial, | ruled that the specific
question about being a “co-nmaker or endorser” was answered
truthfully, as a matter of law, since the evidence did not
establish that Ms. Freebery ever was a co-nmaker or endorser of a
note. The case was presented to the jury on the issue of whether
Ms. Freebery had, with fraudulent intent, knowngly failed to

di scl ose the all eged debt in question.



The evidence at trial permtted a defense argunent that
the |l oan application was filled out by soneone other than M.
Freebery, that she signed it (after the | oan had been approved)
w thout carefully reading the entire docunent, and that she may
not have been asked any questions about her outstandi ng debts.

Anot her line of defense at trial was that Ms. Freebery
did not owe any substantial amount of noney to anyone. A wealthy
friend had, indeed, provided the defendant with $2.3 million in
cash, but, as between the two | adies, the deal was considered to
be a gift. A lawer representing the donor |ater concluded that,
for tax reasons at |east, the transaction should be structured as
a loan, and Ms. Freebery should sign a prom ssory note. She did
so. At trial, her benefactress testified that, although the
transaction was structured as a | oan, she never intended to
require Ms. Freebery to repay the noney; she had no intention of
calling the note at any tine; and she did not intend for anyone
after her death to be able to demand paynent of the note.

The governnent countered with the argunment that the
def endant had signed the note, it was a legally binding
obligation and could be enforced at any tinme, and, noreover, that
t he def endant had nmade a coupl e of substantial interest paynents
on the note.

In short, the evidence as a whol e presented nmany

opportunities for a rational juror to entertain a reasonabl e



doubt as to whether the defendant acted with fraudul ent intent.
| cannot, however, rule as a matter of law that the jury was
bound to believe the testinony of the benefactress — even though
t he governnent did not challenge that testinony at trial. The
evi dence presented by the governnent, wi thout regard to the
def ense testinony, nade out a prima facie case, which, at | east
arguably, was sufficient to persuade a rational juror

Al t hough the issue is not free fromdoubt, | conclude
that the Rule 29 notion nust be denied. The matter is, it
appears, sonewhat academ c, since, after the mstrial was
decl ared, the governnent pronptly proceeded to obtain a
supersedi ng i ndi ctnment which re-casts the two counts of the
original Indictnment, and adds several nore counts invol ving
different transactions. It seens clear that the final outcone of
the case which resulted in a mstrial nust await further
devel opnent s.

An Order foll ows.
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ORDER

AND NOW this 30th day of January 2006, upon
consi deration of defendant’s Mdtion for Judgenent of Acquittal
pursuant to Fed. R CGim P. 29, IT IS ORDERED

That the notion is DEN ED

BY THE COURT:

/s/ John P. Full am

John P. Fullam Sr. J.



