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Before the Court is defendant’s notion for sumary
judgnment. The facts cited below are either undi sputed or viewed
in the light nost favorable to plaintiff. For the reasons that

foll ow defendant’s notion will be deni ed.

BACKGROUND

Plaintiff, Dr. Kourosh A Dastgheib (“plaintiff” or
“Dastghei b”), is an ophthal nol ogi st, currently practicing at the
Fam |y Eye Group in Lancaster, Pennsylvania. Defendant,
CGenetech, Inc. (“defendant” or “Genetech”), is a biotechnol ogy
conpany, incorporated in Delaware with its principal place of
busi ness in South San Francisco, California. From June 1994
until June 1995, plaintiff was an intern at the G aduate
Hospital, Phil adel phia, Pennsylvania. During the course of that
year, plaintiff took a one-nonth | eave of absence to research the

i npact of a protein, vascul ar endothelial growth factor (“VEG"),



on age-rel ated macul ar degeneration (“AMD’), a frequent cause of
bl i ndness. Plaintiff conducted this research at the Wl ner Eye
Institute of the Johns Hopkins University, Baltinore, Mryl and,
and the National Eye Institute of the National Institutes of
Health (“NIH), Washington D.C. Plaintiff alleges that his
research concluded that VEGF causes AMD. Plaintiff published an
abstract describing his findings.

Meanwhi | e, Genetech had begun expl oring the possible
devel opnent of an anti-VEG- drug to treat AMD. Cenetech,
however, could not proceed until confirmng that VEGF affected
t he di sease.

Plaintiff alleges that in 1995, while doing work at
Duke University Hospital, Durham North Carolina, he was
approached by Dr. Andrew Cut hbertson (“Dr. Cuthbertson”), a
senior scientist with Genetech. Dr. Cuthbertson sought the human
ti ssue sanples and research materials used by plaintiff in
reaching his conclusion that VEG- causes AVMD. According to
plaintiff, after rejecting the first two attenpts by Dr.

Cut hbertson, in Decenber 1995, plaintiff entered into an oral
agreenent with Dr. Cuthbertson' over the tel ephone. Plaintiff

woul d gi ve the requested sanples and research materials to

! Plaintiff asserts that Dr. Cuthbertson told himthat he
recei ved perm ssion fromthe CEO of Genetech to nmake this offer
Dr. Cut hbertson denies that he had any conversations with the CEO
with respect to his authority to make an offer or that he told
plaintiff that he had such conversati ons.
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defendant. In exchange, defendant woul d give plaintiff
recognition in the nmedical and scientific comunity for his

di scovery (“the recognition provision”), as well as one percent
of gross sales of any product that would cone out of plaintiff’s
research to treat macul ar degeneration or any other diseases of
the eye. Defendant denies the existence of this oral agreenent.
Def endant contends that the arrangenent with plaintiff did not

i nvol ve financial conpensation (unrelated to basic expenses).?
There is no witing evidencing the terns of the all eged

agr eenent .

Plaintiff sent Dr. Cuthbertson the requested tissue
sanpl es and research. Defendant, however, has not given
plaintiff any portion of the gross revenues (if there have in
fact been any gross revenues at this point, which is disputed).
Nor has defendant given plaintiff express recognition for his
di scovery. Plaintiff now contends that as a result of his
research, defendant has devel oped a product called “Lucentis,”
which treats a type of age-rel ated nmacul ar degenerati on.
Lucentis is currently in FDA-sponsored phase Il clinical trials
for safety and effectiveness.

On March 24, 2004 plaintiff filed his initial

2 Def endant did send plaintiff a check in the anmount of

$2,000. Neither party asserts that this amount represents a
portion of gross sales. Rather, the anount was to cover
plaintiff’s “expenses.”



conpl ai nt, which was subsequently anended on July 7, 2004.
Plaintiff seeks declaratory relief (count I) and relief based on
breach of contract (count 11), anticipatory breach of contract
(count I11), unjust enrichment (count V), fraud (count V), and
North Carolina unfair trade practices (count VI).

Now before the Court is defendant’s notion for summary
judgnent. In support of the notion for sunmary judgnent,
def endant nmakes five main argunents: (1) plaintiff’s clains are
time-barred; (2) the alleged oral agreenent is not an enforceabl e
contract; (3) plaintiff’s unjust enrichnment claimis
i ncogni zable; (4) plaintiff’s fraud and unfair trade practices
clainms are unsubstantiated as there is no evidence of intent or
reasonabl e reliance; and (5) plaintiff’s claimfor damages is not
proper or ripe. For the follow ng reasons, defendant’s notion

for summary judgnent will be deni ed.

1. DI SCUSSI ON

A Legal Standard and Applicabl e Law

A court may grant summary judgnent when “the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.

56(c). A fact is “material” if its existence or non-existence



woul d affect the outcone of the suit under governing | aw

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). An

issue of fact is “genuine” when there is sufficient evidence from
whi ch a reasonable jury could find in favor of the non-noving
party regarding the existence of that fact. 1d. at 248-49. In
det erm ni ng whet her any genuine issues of material fact exist,

all inferences nust be drawn, and all doubts nust be resolved, in

favor of the non-noving party. Coregis Ins. Co. v. Baratta &

Fenerty, Ltd., 264 F.3d 302, 305-06 (3d Gr. 2001).

As to choice of law, the parties do not dispute that
North Carolina is the applicable state | aw for the purposes of
this notion. Plaintiff, while not specifically addressing the
choi ce-of -l aw question, invokes the substantive |law of North
Carolina by asserting a claimunder North Carolina s unfair trade
practices statute (count VI). Plaintiff also focuses on North
Carolina | aw t hroughout his briefs. Defendant, for the purposes
of this notion only, does not dispute the applicability of the
substantive |aw of North Carolina. (Def.’s Mdt. Summ J. 20, 20
n.8.) Under these circunstances, the Court will apply North
Carolina law in deciding the notion

B. Statute of Limtations: Contract-Based Actions

Def endant argues that, even assum ng the oral contract
exi sts under the terns contended by plaintiff, the contract-based

claims (counts |I-1V) are tine-barred under the applicable three-



year statute of limtations. See N.C. Gen. Stat. 8§ 1-52(1)
(2003). Under North Carolina |law, contract-based actions accrue

at the tinme of a breach of a material term See Pearce v. N C.

State H ghway Patrol Voluntary Pl edge Comm, 312 S. E. 2d 421, 450-

51 (N.C. 1984); Long v. Long, 588 S.E.2d 1, 4 (N.C. App. C

2003) .

Under the oral agreenent alleged by plaintiff,
def endant was obligated to provide “express recognition” of
plaintiff's work “in the scientific and nedical comunity.”
Def endant contends that plaintiff was put on notice of the breach
in 1997 through 2000 when Genetech scientists published nunerous
scientific articles relating to AMD, w thout even nentioni ng
Dastghei b’s contribution. According to defendant, the applicable
statute of limtations has | ong expired.

I n response, Dastghei b acknowl edges that he was aware
of these articles, but asserts that the oral contract required

express recognition at the tine Genetech actually devel oped an

anti-VEGF drug to treat AVMD. However, plaintiff contends these
articles concerned only basic research, and thus, the statute of
[imtation was not triggered. Dastgheib contends that the
contract was not breached until 2002 when CGenetech began to
publicize the successful results fromits clinical trials and

descri bed an actual product. Dastgheib further contends that the



articles appeared in third-party scientific journals,?® and
because the scientific journals were not parties to the agreenent
bet ween Dastghei b and Genetech, there was no breach which
triggered the statute of limtations. Lastly, Dastgheib argues
that the statements nmade in the articles did not constitute a

material breach that triggered the Ilimtations period as the

express recognition provision was not “such an essential part of
the bargain that the failure of it nust be considered as

destroying the entire contract.” WIson v. Wlson, 134 S E. 2d

240, 242 (N.C 1964).

Def endant thus contends that the term“recognition in
the nedical and scientific community” requires recognition of
plaintiff at the research stage. Defendant further contends that
the term“recognition in the nmedical and scientific conmunity”
required recognition in third-party nmedical journals because the
articles were co-authored by Genetech scientists.

Plaintiff, on the other hand, contends that the term
“recognition in the nedical and scientific community” required
recognition of plaintiff only when defendant actually devel oped a

treatnent.* Plaintiff further contends that the term

3 Sonme of the articles, while appearing in third-party

journals, were co-authored by Genetech scientists.

4 Def endant asserts in its reply brief that several

articles that appeared in 1999 discuss “clinical trials” being
adm ni stered by Genetech, which according to Genetech, are the
equi valent to the 2002 publicity that plaintiff testified did put
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“recognition in the medical and scientific community” required
recognition only by CGenetech, and recognition in publications in
third-party journals, even if co-authored by Genetech scientists,
was not called for under the agreenent.

The Court concludes that the term“recognition in the
medi cal and scientific community” is anbiguous, i.e., it is
subject to at |east two reasonable interpretations. Under North
Carolina law, interpretation of anmbi guous contractual ternms are

to be perfornmed by the jury, not by the court. See, e.qg., Renfro

V. Richardson Sports Ltd., 616 S.E 2d 317, 332-33 (N.C. App. C

2005) (quoting Hol shouser v. Shaner Hotel G oup Prop. One Ltd.

P ship, 518 S.E.2d 17, 23 (N.C. App. Ct. 1999)) (“Wen the

| anguage of a contract is plain and unanbi guous then construction
of the agreenent is a matter of law for the court. However if
the ternms of the contract are ambiguous then . . . the question

is one for the jury.”); Barret Kays & Assoc., P.A v. Colonial

Bldg. Co., Inc. of Raleigh, 500 S.E.2d 108, 111 (N.C. C. App.

hi mon notice. However, the excerpts fromthe articles in
defendant’s reply brief indicate only that clinical trials were
conducted, not that they were successful (and thus not suggesting
that an actual treatnent had been devel oped). 1In contrast,
plaintiff's affidavit states that he was finally put on notice in
2002 when “Genetech began to publicize the successful results
fromits clinical trials” (and thus suggests devel opnent of an
actual treatnent). (Pl.’s Resp. Mot. Summ J. Exh. 20) (enphasis
added). The Court finds that, contrary to defendant’s
assertions, the 2002 disclosures, which plaintiff admts did put
hi mon notice, are not equivalent to the 1999 articles, which
plaintiff contends did not put himon notice.

8



1998) (interpretation of an anbi guous agreenment is for the jury).
Li kewi se, whether defendant’s conduct as all eged
constitutes a breach of the agreenent is a jury question. See

Lake Mary Ltd. P ship v. Johnston, 551 S. E. 2d 546, 555 (N. C. App.

Ct. 2001). Here, there is genuine issue of material fact with
respect to the scope of defendant’s contractual obligations.
Thus, sunmary judgnment will be denied on this basis.

C. Statute of Limtations: Tort Actions

Def endant argues that plaintiff’s fraud (count V) and
unfair trade practice (count VI) clains are barred under their
respective statutes of limtations. See NC Gen. Stat. § 1-
52(9) (fraud, three years); 8 75-16.2 (unfair trade practices,
four years). Defendant contends that plaintiff was put on notice
t hat Genetech had no intention of conplying with Dr.

Cut hbertson’s all eged prom se nore than four years prior to the
2004 conpl ai nt.

The cause of action for fraud “shall not be deened to
have accrued until the discovery by the aggrieved party of the
facts constituting the fraud.” 1d. 8 1-52(9). The statute has
been construed to provide that an action for fraud accrues and
[imtations periods begin running “when the aggrieved party
di scovers the facts constituting the fraud, or when, in the
exerci se of reasonable diligence, such facts should haven been

di scovered.” Lynch v. Universal Life Church, 775 F.2d 576, 578




(4th Cr. 1985) (quoting Vail v. Vail, 63 S E 2d 202, 207 (N.C

1951)).

Def endant points to three circunstances that it
believes, with the exercise of reasonable diligence, should have
put plaintiff on notice of the fraudul ent conduct. First, “years
had passed wi thout any indication from Genetech of the existence
of a continuing relationship between Dastgheib and Genetech.”
Second, in 1997, plaintiff tried to contact Dr. Cuthbertson, who
all egedly prom sed to “keep [hin] updated with what’s going on,”
but plaintiff |learned that Dr. Cuthbertson |eft the conpany and
noved to Australia. Third, as further described above, defendant
contends that plaintiff was put on notice that his cause of
action had accrued when the articles in scientific journals
appeared without attribution to plaintiff.

Plaintiff responds that the fact that Dr. Cuthbertson
was no |longer with the conpany was of no nonent as Dr.

Cut hbertson asserted at the tinme of the agreenent that he had the
authority fromthe CEO of Cenetech to enter into the agreenent.
Thus, because the agreenent was authorized by the CEO of

Cenet ech, the departure of Dr. Cuthbertson was not sufficient
notice that Genetech would not honor its alleged prom se.
Additionally, plaintiff argues, the nere passage of tine, in
l[ight of the ten to fifteen year tineline for drug devel opnent,

did not put himon notice that the cause of action had accrued.
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Wth respect to the publication of the articles wthout

attribution, plaintiff contends that they did not serve as

reasonabl e notice of Cenetech’s fraud because they were neither

publ i shed by Genetech, nor do they nention that Genetech actually

devel oped an anti-VEGF product that could be used to treat AMD.
Under North Carolina |aw,

a court’s determ nation of reasonabl e
diligence may either be a matter of fact or a
matter of |aw depending on the circunstances
of the wunderlying case. Ordinarily, when
fraud shoul d be discovered in the exercise of
reasonabl e diligence is a question of fact for
the jury, particularly when the evidence is
i nconcl usive or conflicting. However, where
the evidence is clear and shows wthout
conflict that the <claimant had both the
capacity and opportunity to di scover the fraud
but failed to do so, the absence of reasonable
diligence is a matter of |aw

State FarmFire & Cas. Co. v. Darsie, 589 S E.2d 391, 397 (N.C

App. . 2003) (citations omtted). |In this case, the evidence
is “inconclusive” and “conflicting” as to whether plaintiff
shoul d have di scovered the fraud through the exercise of
reasonabl e diligence. For exanple, a genuine issue of naterial
fact exists as to whether Dr. Cuthbertson told plaintiff that he
had authority fromthe CEO of Genetech to enter into the
agreenent. Thus, summary judgnent will be denied on this basis.

D. Lack of Material Terns

Def endant asserts that the oral contract is

unenf or ceabl e because the contract was not sufficiently definite.

11



Def endant points to the absence of the following terns: the
definition of “gross sales” subject to royalty, the geographic
and product scope of the agreenent, the duration of the
agreenent, the exclusiveness of the agreenent, and term nation
provi si ons.

Plaintiff responds that defendant is estopped from
maki ng this indefiniteness argunent because it has accepted the

benefits of the contract.® See, e.qg., Brooks v. Hackney, 404

S.E. 2d 854, 858 (N.C. 1991). Plaintiff further contends that,
even if not estopped, the material terns of the agreenent and
Genetech’ s subsequent actions sufficiently indicate a neeting of
the mnds. Specifically, plaintiff argues that the fewterns
agreed upon by the parties were sufficient to constitute an
enforceabl e contract because those terns satisfied the parties’
obj ecti ves.

The Court finds that viewed in the |light nost favorable
to plaintiff, the evidence proffered by both parties raises an
i ssue of fact concerning the existence of a contract. “It is

well -settled in North Carolina that a contract will not be held

> The Court finds this argument unpersuasive. At al

ti mes, defendant has denied the existence of the oral agreenent.
Def endant, however, has never denied that it received the
research and sanples fromplaintiff, but only that it received
the research and sanples under a different context than that
contended by plaintiff. Thus, to estop defendant from
challenging the validity of the alleged agreenent nerely because
it received the research and sanpl es woul d be i nproper.

12



unenf or ceabl e because of uncertainty if the intent of the parties
can be determ ned fromthe | anguage used, construed with
reference to the circunstances surroundi ng the maki ng of the
contract, and its terns reduced to a reasonable certainty.”

Braw ey v. Braw ey, 361 S. E. 2d 759, 762 (N.C. App. C. 1987)

(citing Goodyear v. Goodyear, 126 S.E.2d 113 (N. C. 1962);

Childress v. Abeles, 84 S. E.2d 176 (N.C. 1954)).

Based upon plaintiff’s deposition testinony, as
corroborated by the subsequent actions by the parties, wth al
reasonabl e i nferences drawn and doubts resolved in favor of
plaintiff, the Court cannot conclude as a matter of | aw that the
parties did not reach a sufficiently definite agreenent. See

Wllians v. Jones, 366 S.E. 2d 433, 438-39 (N.C. 1988) (holding

that engineer’s testinony, corroborated by testinony of
accountant, raised jury question as to whether oral contract for
financial consultant and investor to capitalize new corporation
to sell engineer’s technology contained terns sufficiently
definite and certain to render contract enforceable). |In these
ci rcunst ances, whether a contract existed is a question for the

jury. See Arndt v. First Union Nat’'|l Bank, 613 S E.2d 274, 278-

79 (N.C. App. Ct. 2005) (citing Goeckel v. Stokely, 73 S. E. 2d
618, 620 (N.C. 1952)). Thus, summary judgnent will be denied on

this basis.
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E. Authority to Enter into the Agreenent

Def endant argues that the Court should grant summary
judgnent on plaintiff’s contract-based cl ai ns because Dr.
Cut hbertson was w thout authority to bind Genetech to the all eged
agreenent. Defendant contends that Dastgheib’s assertion that
Dr. Cuthbertson told himthat he had received the approval of the
CEO of Genetech is not sufficient, because even if accepted as
true, apparent authority is only created by representations and
actions of the principal (Genetech), not the agent (Dr.
Cut hber t son).

“Apparent authority is that authority which the

princi pal has held the agent out as possessing or which he has

pernmitted the agent to represent that he possesses.” |1d.

(enphasi s added) (citing Zinmmerman v. Hogg & Allen, Prof’|l Ass’n,

209 S.E.2d 795 (N.C. 1974)). “[T]he determ nation of a
principal’s liability in any particul ar case nust be determ ned
by what authority the third person in the exercise of reasonable
care was justified in believing that the principal had, under the
ci rcunst ances conferred upon his agent.” 1d. (quoting Zi nerman,
209 S.E. 2d at 799)).

Plaintiff has produced evidence that Genetech directed
Dr. Cuthbertson to obtain research confirm ng that VEG- affected
AVMD. Plaintiff was thereafter approached on three occasions by

Dr. Cuthbertson, a senior scientist with Genetech, who sought

14



plaintiff’'s research and tissue sanples. On the first two
occasions, plaintiff was not offered conpensation and he refused
Dr. Cuthbertson’s requests. On the third occasion, Dr.
Cut hbertson all egedly represented that he conferred with the CEO
of Genetech and that he was authorized to offer conpensation for
the requested research and sanples, including a paynent to cover
plaintiff’'s expenses in acquiring the materials. As prom sed by
Dr. Cuthbertson, plaintiff soon received a Genetech business
check for $2,000 to cover his expenses.® The authorization of
t hi s busi ness check by Genetech suggests that Genetech, the
principal, had approved of Dr. Cuthbertson’s dealings with
plaintiff, albeit the scope of such approval is in dispute.
Plaintiff then sent the research and sanples, which were
subsequent|ly used by CGenetech in its studies.

The Court finds that the nature and extent of Dr.
Cut hbertson’s authority, in these circunstances, is a question of
fact to be determned by the jury. Accordingly, summary judgnment
wi ||l be denied on this basis.

F. Omership of the Materials

Def endant next asserts that the materials plaintiff
sold to Genetech were never his to sell, and thus, plaintiff

breached (1) the Uniform Comercial Code’s inplied warranty of

6 Plaintiff has produced the paynment request form

submtted to Genetech for the paynent to plaintiff. (Pl.’s Resp
Mot. Sunm J. Exh. 45.)
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good title, UCC 8§ 2-312, NC GCen. Stat. 8§ 25-2-312, and (2)
the rules of the institutions at which he conducted his research.
Def endant contends that the materials were the property of Johns
Hopki ns University and NIH, and plaintiff never received
permssion fromthe institutions to sell the materials. Thus,
according to defendant, because plaintiff breached the warranty
and the institution policies fromthe nonent of delivery,
CGenetech is excused of any obligations.

Wt hout deciding whether the U C. C applies to this
“sale,” the Court rejects defendant’s argunment. @G ven the
evi dence subm tted, the Court cannot concluded as a matter of |aw
that plaintiff was not authorized to sell the sanples and the
research. Dr. Geen of Johns Hopkins testified that he gave
plaintiff perm ssion to take the materials w thout any
restrictions (although plaintiff was not specifically given
perm ssion to sell the slides). (Geen Dep. 33-34, 66-68.)
Addi tionally, neither Johns Hopkins nor NIH has ever asserted an
ownership interest in the materials in this litigation. |In fact,
NlH refused to allowits enployees to be deposed in this
[itigation because “[t]he Governnment is not a party to this
l[itigation and views this dispute as a private matter between the
parties.” (Pl.’s Resp. Mot. Summ J. Exh. 66.) Lastly,
defendant willingly accepted and exploited the research and

sanpl es obtained by plaintiff fromthe institutions w thout

16



guestioning ownership interests and w thout concern for the non-
proprietary goals of the public institutions, which it now seeks
to protect. Thus, sunmary judgnment will not be granted on these
gr ounds.

G Public Policy

Def endant next contends that the alleged contract is
unenforceabl e for reasons of public policy. Defendant is
concerned that the eye tissue sanples were fromthe archives of a
non-profit university, established and nmai ntained to pronote
academ c research and public health, yet were m sappropriated by
Dast ghei b under the guise of conducting academ c research.

Def endant bel i eves that Dastgheib’s conduct “inplicate[s] at

| east two firmly-established state policies: (1) the policy
against permtting a seller to convey goods to which he has no
title, and (2) the policy in favor of permtting publicly-m nded
research institutions to participate in financial opportunities
derived fromtheir resources.”

Plaintiff responds that defendant is barred from
advanci ng this argunent because it too has accepted and
financially exploited the sanples and research obtained fromthe
research institutions without concern for their interests. See

Carolina Medicorp, Inc. v. Bd. of Tr. of State of N.C. Teachers’

and State Enpl oyees, 456 S.E.2d 116, 120 (N.C. App. C. 1995)

(quoting Redevel opnent Commin of Greenville v. Hannaford, 222
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S.E.2d 752, 754 (N.C. App. C. 1976)) (“Were one having the
right to accept or reject a transaction or instrunent takes and
retains benefits thereunder, he ratifies it, and cannot avoid its
obligation or effect by taking a position inconsistent wwth it.”)
Addi tionally, defendant’s public policy argunents flow fromthe
prem se that Dastgheib did not have the right to sell the
materials, of which there is a genuine issue of nmaterial fact.
See supra subsec. F. Lastly, plaintiff asserts that defendant
does not have standing to chanpion the policies of Johns Hopkins
or NTH.’

The Court finds that genuine issues of material fact
exist with respect to defendant’s know edge of the potenti al
inproprieties surrounding plaintiff’s ownership rights of the
materials at the tinme it accepted and exploited those material s.
Thus, summary judgnent will be denied on this basis.

H. The Unjust Enrichment daim

Def endant contends that plaintiff’s unjust enrichnment
claimshould be (1) dism ssed altogether because plaintiff is
precl uded from asserting an equitable renedy where he has cone to

the court with “unclean hands,”® or (2) limted to the fair

! The Court does not address plaintiff’'s argunent with

respect to defendant’s standing to assert the legal rights and
interests of John Hopkins and NI H

8 As di scussed above, whether plaintiff had a right to or

title in the sanples or nethodol ogi es rai ses a genuine issue of
mat erial fact, and thus summary judgnent will not be granted as
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mar ket val ue of the services or materials provided. As to the
second poi nt, defendant argues that “restitution is to be based
on the fair market value of the services or materials provided,
not the value of any benefit the defendant may ultimately derive
fromthem” Defendant believes that plaintiff’s request for “al
the benefits unjustly achieved,” i.e., the entire net present
val ue of Lucentis, exceeds the avail able remedy under an unj ust
enrichnment claim Defendant argues, at nost, plaintiff is
entitled to the fair market value of the tissue sanples and
met hodol ogi es, as well as the reasonable value of his tinme and
expenses in procuring them

Plaintiff responds that defendant has confused a claim
for quantum neruit, whose object is to conpensate the plaintiff
for loss, with unjust enrichnent, whose object is to elimnate a

def endant’ s unjust benefit. See Booher v. Frue, 358 S. E 2d 127,

129 (N.C. App. C. 1987) (citing Dan B. Dobbs, Law of Renedies §

4.1 (1973)) (Restitution “is not ainmed at conpensating the
plaintiff, but at forcing the defendant to disgorge benefits that
it would be unjust for himto keep. A plaintiff may receive a

wi ndfall in sonme cases, but this is acceptable in order to avoid
any unjust enrichnment on the defendant’s part.”). Accordingly,
plaintiff argues that under North Carolina law, in the

appropriate circunstances, disgorgenent and profits are avail able

to the unjust enrichnment claimin its entirety.
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in a claimfor unjust enrichnent.

The Court finds that it appears that plaintiff’s
remedi es under the unjust enrichnment theory are not necessarily
limted to the fair market value of the tissue sanples and
met hodol ogi es and the reasonable value of his tinme and expenses
in procuring them Rather, under North Carolina, in certain
ci rcunst ances, defendant’s profits may be available in a claim

for unjust enrichnent.® See WMC, Inc. v. Waver, 602 S. E. 2d 706,

711-12 (N.C. App. C. 2004) (citing Dobbs, Law of Renedies §

4.1(4) (2d ed. 1993)) (damages awarded under a theory of unjust
enrichment may be neasured by the increased val ue of the assets
unlawful ly in the hands of defendant or by the profits earned by
defendant). The amount of restitution to which plaintiff is
entitled, if any, is ultimately a question of fact for a jury to
decide. Thus, summary judgnent will be denied on this basis.

| . Fraud and Unfair Trade Practices

Def endant argues that plaintiff’s clains for relief

9 In defendant’s reply brief, it cited several cases that

have stated, w thout discussion, that the danmages avail able for
clainms of unjust enrichnent is “the reasonabl e value of the goods
and services to the defendant.” See, e.qg., Booe v. Shadrick, 369
S.E. 2d 554, 556 (N.C. 1988). However, in these cases, plaintiffs
were not seeking profits, nor do the cases suggest that a
plaintiff is necessarily limted to damages equivalent to the
reasonabl e val ue of goods and services. |In fact, the cases are
nore consistent with plaintiff’s position than that of defendant.
I n Booe, the anpbunt of damages was not based on fair nmarket val ue
as defendant contends is the rule, but on how val uabl e the goods
and services are “to the defendant.” This renmedy coul d enconpass
potential profits.
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under North Carolinas unfair trade practices statute, N C. GCen.
Stat. 8 75-1.1, and comon-|law fraud fail as a matter of | aw
because (1) plaintiff has offered no evidence of fraudul ent
intent, and (2) plaintiff could not reasonably rely on a
materially indefinite promse.?

Plaintiff correctly responds that neither fraudul ent
intent nor reasonable reliance are elenents of an unfair trade
practice under section 75-1.1. “In order to establish a prinma
facie claimfor unfair trade practices, a plaintiff nust show
(1) a defendant conmtted an unfair or deceptive act or practice,
(2) the action in question was in or affecting conmerce, and (3)
the act proximately caused injury to the plaintiff.” Excel

Staffing Serv., Inc. v. HP Reidsville, Inc., 616 S.E.2d 349, 355

(N.C. App. C&. 2005) (quoting Howerton v. Arai Helnet, Ltd., 597

S.E. 2d 674, 693 (N.C. 2004)). The “intent of the actor is

irrelevant.”* 1d. (quoting Marshall v. Mller, 276 S.E. 2d 397

10 As descri bed above, the Court cannot conclude as a
matter of law that the agreenment was materially indefinite. See
supra subsec. D

n Def endant points out in its reply that UTPA clains
based on breach of prom se, rather than a m srepresentation of
past or existing fact, requires a showi ng of “substanti al
aggravating circunstances,” Branch Banking & Trust Co. V.
Thonpson, 418 S.E.2d 694, 700 (N.C. App. C. 1992), which
i ncludes a showi ng that “the prom sor had no intent to perform
when he nmade the promse,” Glbane Bldg. Co. v. Fed. Reserve Bank

of Richnond, Charlotte Branch, 80 F.3d 895, 903 (4th Cr. 1996).
This argunent, while calling the explicit rule that intent is not
required in a UTPA claiminto question, is of no consequence
here. First, plaintiff has established genuine issues of
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403 (1981)); see also Lyons P ship., L.P. v. Mrris Costunes,

Inc., 243 F.3d 789, 805 (4th Gr. 2001); Leake v. Sunbelt Ltd. of

Ral ei gh, 377 S.E 2d 285, 289 (N. C. 1989). Likew se, reasonable
reliance is not an elenent of a violation of the unfair trade
practices statue so long as the unfair or deceptive act

proxi mately causes plaintiff’s injury. See Glbane, 80 F.3d at

903; Cullen v. Valley Forge Life Ins. Co., 589 S E. 2d 423, 431

(N.C. App. Ct. 2003).

Wth respect to the comon-law fraud claim a
reasonable jury could find that plaintiff has established
fraudul ent intent and reasonable reliance. For exanple,
def endant disregarded its own internal policies in obtaining the
materials, including its failure to reduce the agreenent to
witing and issuing paynent to plaintiff and not the research
institutions. Thus, summary judgnment will be denied on these
cl ai ms.

J. Danages

Def endant argues that plaintiff should be barred from
seeki ng a damages renedy based on royalties fromprojected future

sal es of Lucentis. Defendant asserts that it has yet to, and may

material fact as to whether Dr. Cuthbertson or Genetech intended
on carrying out the alleged prom se, which preclude sumrary
judgnent. Second, plaintiff’s assertion in his second anended
conplaint that Dr. Cuthbertson m srepresented CGenetech’s
authorization is a msrepresentation of a past or existing fact,
whi ch does not required a showi ng of intent.
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never, succeed in marketing Lucentis, and thus, the claimfor
royalties is too specul ative. Defendant further asserts that
Lucentis is only in clinical trials and “that Lucentis will ever
reach the market is far fromassured.” Thus, defendant argues
that plaintiff’s renmedies should be limted to declaratory and
injunctive relief. Additionally, defendant asserts that, even if
the Court finds that projected future sales are not too

specul ative, plaintiff is only entitled to a declaration that the
al l eged contract entitles himto the royalties when and if
Genetech brings Lucentis to the market, not a |unp sum award of
damages based on the present value of future royalties on
potential, unrealized sales as sought by plaintiff.

Plaintiff responds that defendant’s argunent fails to
address plaintiff’s clainms for unjust enrichnment and fraud, which
are not limted by the contractual terns and | egal principles
applicable to contracts. Additionally, plaintiff raises the
doctrine of anticipatory repudiation to support his argunent that
a lunp sumrecovery representing projected future sales is ripe
for adjudication, even though Lucentis has not yet been narketed.

See Kearns v. Gay Apparel Corp., 232 F. Supp. 475, 478 (MD.N. C

1964) (“The total breach of a contract partly perfornmed creates a
cause of action in favor of the aggrieved party, entitling himto
recover all damages sustained by the breach which include past,

present and prospective damages, reasonably flow ng from such
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breach fairly within contenplation of the parties and capabl e of
bei ng ascertained with a reasonabl e degree of certainty.”).?'?
Lastly, plaintiff asserts that it has provided sufficient
evidence fromwhich a jury could cal cul ate damages to a

“reasonable certainty.” See, e.q., State Prop., LLCv. Ray, 574

S.E. 2d 180, 188 (N.C. App. C. 2002); Largent v. Acuff, 317

S.E.2d 111, 114 (N.C. App. Ct. 1984).

Plaintiff contends that Genetech has al ready nade $46.6
mllion fromlicensing Lucentis, that Genetech has set the
present value of Lucentis in its internal analysis (SnhaPS
reports) in excess of $1 billion and projected sales of nore than
$1 billion per year, and that the rights to Lucentis could be
sold right now Plaintiff has presented the expert testinony of
Joseph Gem ni, who has identified specific damages due plaintiff
based on Genetech’s own internal analysis of the val ue of
Lucentis and the noney received to date on the Lucentis project.

The Court will not restrict plaintiff’s claimfor
damages at this tinme. These types of cal culations on future
projected sales are submtted to juries routinely in patent

cases. See, e.q., Interactive Pictures Corp. v. Infinite

Pictures, Inc., 274 F.3d 1371, 1384 (Fed. Gr. 2001); TWM M g.

12 Plaintiff asserts that defendant becane liable for
anticipatory repudi ati on on Novenber 19, 2002 upon receipt of a
letter from Genetech senior patent counsel, Gary H. Loeb,
notifying plaintiff that Genetech would not honor the all eged
contract.
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Co. v. Dura Corp., 789 F.2d 895, 899 (Fed. Cir. 1986); cf. Mosley

& Mosley Builders, Inc. v. Landin Ltd., 389 S.E. 2d 576, 583 (N. C

App. & . 1990) (awardi ng danmages for |oss of prospective profits
on breach of contract claim. |f defendant questions the
reliability M. Gemni’s opinion, then they may chal | enge the
adm ssibility of his opinion at the appropriate tine. See State

Prop., 574 S.E 2d at 188 (quoting Horne v. Roadway Package Sys.

Inc., 497 S.E 2d 436, 438 (N.C. App. C. 1998)) (“Challenges to
the quality of the data upon which an expert w tness based his
opinions go to the weight to be accorded that opinion, but are
not generally grounds for exclusion.”). The Court cannot
conclude as a matter of law that plaintiff will not be able to
prove damages with a reasonabl e degree of certainty. Thus, the

Court wll not disturb plaintiff’s claimfor damages.

I11. CONCLUSI ON

Def endant’s notion for summary judgnent will be denied

inits entirety. An appropriate order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KOURCSH A. DASTGHEI B, ) ClVIL ACTI ON
Plaintiff, . NO 04-1283
V. '
CENENTECH, | NC.
Def endant .
ORDER
AND NOW this 13th day of January, 2006, it is hereby
ORDERED t hat defendant’s notion for summary judgnment (doc. no.
50) is DEN ED
| T 1S FURTHER ORDERED that plaintiff’s notion to strike
new evi dence, new argunents, inadm ssible evidence, and inproper
factual statenments in CGenetech’s summary judgnent reply (doc. no.

60) is DENI ED as noot.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENO, J.



